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HE defign of the following ſheets be- 
ing to ſerve as a guide to Notaries 
in the moſt ordinary branches of 

their office, it is, with ſubmiſſion, hoped, that 
this ſmall treatiſe will meet with a favour- 


able reception from the public. 


In treating of this matter, it has been en- 
deavoured to comprehend in it the moſt mate- 
rial things that are contained in our acts of 
parliament or law-books relative to theſe mi- 
niſters of the law, or any part of their of- 
fice : and if the more ſilful ſhall object, that 
I have dwelt a little too long on ſome things, 
and have inſerted ſeveral long quotatiuns when 
I might bave referred to the books quoted; 

t hey will remember, that all are not endued 
with the ſame knowleage as themſebves, and 
that this treatiſe is only writ for young 

a 2 prattitioners, 
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pradtitioners, and ſuch as have not oppor-. 
tunity of conſulting the books 9 $93 
ws | 
In the ſeveral examples given, care has 


been taken to illuſtrate and vary the ſcyles, ſo 
as one with a litt practice may be able to 


apply them to any Fall that ſhall occur in the 


cou 45 of 4 D1s _— 


l in the . Gods Ty 
given to the young Nataries towards a right 
exerciſe of this employment ; and there I have 
taken occafion to fhew, from the authority 
of the crotl and feudal laws, and our flatutes. 
and decifions,” the puniſhment inflited on theſe 
mmiflers. when they commit any Lennon" (eh 
tion in their office. - A 


* 


2 * 4 — 7 7 | I 11 — " 


%- 


C O N * E N b 8. 


P AR T I 8 


Of the different kinds of Notaries, and 
of their ancient and Lene ſtate in 
+ SCOTLAN D. 


T 11. J. 


Of che different kinds of Notaries, and * 
whom created. 
Pag. 


Otaries among the Remans united into a 

- ſchool or college under the Primicerius, 1 
Account of this officer, and. of the Tabelliones, 
Tabellarin, Scribe, Libellenſes, Boelli, Lo- 

Fiſtæ, and Medogrammatci,, — 2 

— 6f the eccleſiaſtical or apaſtolical Naaries, 7 

— of the Engliſh Pretonotariti, — — 9 


Netaries only created. ly ſovereign princes ib. 
T hoſe created by the emperor and pope plead a a ge- 
neral exerciſe of their office, = — 10 


Thoſe by princes and biſhops only ad < 3 3 
their reſpective jurifditiicis, — — 12 


Wo i 
Of the Indiction. 
Indi Rion deſcribed, - 14 
— formerly an eſſential part of an infrumeut, ib. 
— when inſtituted, — — — 15 
1 — — 


SIT a 3 


vi 6 ee 


'TIT. 11. 


of the ancient and "preſent ſtate of Notaries 
in Scotland. | 


Papal and Imperial Notaries praftiſed in Kor- | 
land until the reign of King James III. 17 

An att of parliament then made, That Notaries 

ſhould be created by W and noi 2 the 

| emperor, _ ib. 

| Notaries to be examined kefore their efharits, | 

1 and to have a certificate of their ability and 


3 
; 
3 
1 
by 
: 
1 
: 
; 


- Integrity, — — — — 18 

Power of biſhops over them, — — — 20 
The difference betwixt N and rn Nota-. 

ries, — 21 
Clerks of courts officiate as Net otaries in judicial 

© proceedings, — 23 


Ecclefiaſtical Notaries under the Ane of the 
biſhop, and lait Notaries under that of the 
ſheriff, — — — 24 

Notaries now only created by, and 0 5 the in- 
ſpection of the Lords of Seſſion. 25 

This Notary deſcribed, — — 27 

The qualifications required in him, ib. 

ö The manner of his creation and admiſſion, 29 


. 
Of the Notary's protocol and cautioner, 


The protocol defined, — — — 32 
Jon Notary to have one of theſe, — ib. 
I Infiruments 


- 


CON Ti E N PS., wit 


 Infruments written by the N Gar An them 
authentic, — 3 


Theſe protocols to be marked, and the pages; 4 
numbered, — 34 
— to be preſented to, phe ipered by the . 
of Seſſion, — — — ib. 
Sufficient caution to be y by the Notary, ib. 
Clerk of the Notaries deprivable and liable to _ 
damages, for not calling in the protocols, 37 
— marks the Netary's protocol, and delivers 
kim his aft of admiſſion, — — ib. 
The manner of admitting a Notary, — — 38 
His dockets and ſubſcription, — — 44 


His proper buſineſs, — - ny — 48 


PART I. 
Of Notorial Inſtruments of all kinds. 
LS: 
Of inſtruments in general. 
An inſtrument defined, — 49 


Neceſſary requiſites and ſolemnities thereof, ib. 


The various kinds of inſtruments, 60 
111. II. 

Of inſtruments of ſeiſin. ALS 

Seifin defined, 61 


Ancient manner of attaining poſſeſſion, — ib. 
Seiſins when firſt introduced, — — — 62 
ID Sein 


* 


n O r N Er N TO S. 
Seiſin an nds i/penſable ſtep in attaining poſſeſſion, 62 
ay be taken at any time of a lawful day, 63 
ou one requiſite in ſeveral lands, if they are 
-- Contiguous, or for thoſe erected into a barony 
though they lie diſcontignous, — — ib. 
— muſt be recorded within ſi ts days in the pro- 


Per regiſter, — — 64 
— ought to be writ in the ſame. naps with 

their warrants, — — — 70 
— upon what they proceed, — ib. 
— the neceſſary and eſſential clauſes there, 71 
Inftrament of Jae: in 1 — — 75 
— in Engliſh,” — — 80 


upon a chen, * — — bp 


s one in liferent, and another in ; fee, 88 


Of ſeiſins propriis* manibus, and — 
and efjentials thereof, 8 
My Lord Stair bis opinion of them, — — 94 
Without an adminicle in writ are very — to 
be improved, — — ⸗— — ib. 


- IE, UL 
of inftruments of ſeiſin in burgage tenements. 


SAY 
Py 


| Theſe feifins participate a the Ro of reſig- - 
nations, — — 

— are only to be given by the baile : of the burg b, 
under the hand of the toun-clerk, — — 1b. 

— are to be regiſtrate in the town-clerk's 
Books within ſixty days, —. — 99 

Several kinds of theſe ſeiſins, — '— 100 

Of ſeiſin ty haſp and ſtaple, — — ib. 


Inftrument of ſelſin by haſp and ſtaple; — 102 
Inſtrument 


CONT E N- TS Y im 
 Tiftrun:2mt-of ſeiſm-to a prrebaſei and his wife, o 


— an amm „— — — — 1 
— en the refgnation of a father to his. ſan,. and 

by bim 10 His wife in M ferent, — — 108: 
eon an acſadi cation, — — * 111 


— _ . _ % » 2 
5 by  - I T. IV. 
| Of the warrants of ſeiſins. 5 


So 


V 


M Theſe warrants are various,  — — 112 
Narrative of a precept on a retour, — 113 
—of a precept of. Clare canſtat, — — ib. 

— of a chatter under the great ſeal, — 1 14 
— of a charter of adjudication under the * 


great ſeal, — 116 
— of a charter of N 2 * a ſubjett- 
ſuperior, — — — 1b. 


a charter from: a. ſubject, — — 11 
— Ma charter upon a contract of wadjet, 118 
— of a diſp:ſition of lands, — — ib. 

— of a diſpoſition of annuatrent, — 0 


— of an beritable bond, — — 121. 
— of a contraf} of feu,. — — — 123 
— of a contract of waafet, — — — 124 


— of a contraft. of marriage, — — 125 
— my a right made with 9 of parties, 126 


"is 1 T. V. 3 
oft inftruments of reſignation. u\'2 


ꝙ— — an —”— — 


Io eher ape ad perpetuam v re- 
manentiam, er in favorem, — — 128 
11 Both 


N COUNTS ENTS; 
Both theſe deſcribed, —  — 128 
Thoſe ad perpetuam remanentiam, perfefted 


by an inſtrument of reſignation, — — ib. 
The eſſentials and neceſſary — of thoſe 


in favorem; - — 129- 
The omiſſion of any one of theſe olemnities | 
annuls the reſignation, — 133 


Procuratories of reſignation not voided þ by the 
death of the granter, — — — 135 
Tuſtrument of . on in favour of the re- 
ftgner and his heirs, with a reſervation of 
his lady's liferent, — — 137 
Another inſtrument of reſignation in favorem, 
with ſeveral variations, — — 141 
_ Iufirument of nete ad remanentiam, 148 


. YL. 


Of the attaining poſſeſſion by tradition or de- 
5 and of the ſeveral * requiſite 


therein. 


ef gg: operty never transferred until the pur- 
;ſer attain poſſeſſion by Fern, — 131 
Tradition defined, — — 1b. 
I tevefold, real and Smbelca, — 132 
.— both defined, — — ib. 
— Hmbolical *when firſt ivroduced, uncertain, ib. 
Symbols uſed among the Fews and Romans, ib. 
T hat of the delivering earth and ſtone uſed in 
the 8th century, — . I 54 
T boſe nom in uſe with us, = — 1335 


T1T. 


1 ON TTW 


T IT. VI. 


of reverſions, and of the inſtruments neceſ- 
ſary for the extinction of heritable redeem- 
able rights. | 


Reverſions deſcribed, —  — — 159 
— are twofold, A e and conventional, 160 


— both defined, — — d. 
— of old, only perſonal 2 — 1b. 
— how redeemed, — — 1 . 
Declarators of ee bow er 
forth, — 162 


1 ions eee are by premonition 
confi gnation, or he vr ſition and atten- 
45 | 163 
Theſe deſcribed, — —  — bd. 
The manner of going about them, — ib. 
The effect of a declarator of redemption, 1 4 
Inſtrument of premonition in ordinary form, 
— at the inſtance of tutors, containing ktters 
"of ſupplement againſt tutors and curators, 172 
— againſt one preſently forth of the — 175 


— of conſignation,  — — 178 £ 


— of A "6" OS 


T-1 T. 
Of procuratories. 


A procurator defined, — — — — 190 
— liable for exact diligence, — — ib. 

Procuratories, when neceſſary to autberiſe the 
Notary's deed, — — 191 
bs FN ktories 


— of requiſition, — — — 184 


A 


—Y c ON r E N IA s. 


Procuratories of reſignation in favorem, ordi- 

, narily adjetted to diſpoſitions, — — 191 
Examples of fuch dx eters — — id. 
"Procuratories per ſmi— — 194 
— of reſignation of lends 55 one in the king's 

[ : bangs, in favour of himſelf, and his heirs, -- 

| with a reſervation of his lady's liferent, I 94 
| — — fer ſerving one heir to his father, 8 198 


| — of premonition and conf gnations 200 
— of. requiſition, © — dich 


a creditor to r re:s ſum due 4 
925 bond. tearing a Pen ur reg 0 
h | tion, — 2 12 
| = — for making intimation . the — falls. | 
1 e fo as the lands cannot be ſet at the 


uten, 1 . 


n | 
510 of the; leſſer or moveable inſtruments, 


4 
238 


N 

"Theſe wot n 10 4 r Aube — 2 ns 

Hi divided mamas; — — 5 

1 25 I | — . 
. AS. I. of mixed infments 


— 
0. 11 — <2 — — en . - — 


Manner of kenning a woman to ber terce, © 2 14 

Inſtrument taten upon a precepi from the ma- 
cers of ſeſſion, kenning a woman to her terce, 217 
Interruption defined, — — — 224 
Ogetrument of imerruptiun oo ib. 

* by vaſſal againſt a — — pon mating 
bum the firſt offer of his land, — — 224 
"a 2 by an peer ſerved, . bis fupericr re. 
Fug 


o 


ÞD 


24 


CONnTETIEP'S 8 
fuſing to infeft him in his predeceſſer*s lands, 

on the firſt precept, — — — 227 

— on the ſecond precept, — — 228 
— on the third precept, by an heir ſerved and 


retoured againſt the ſuperior out of the king- 
dom, at the croſs of Edinburgh, ou and 


ore of Leith, - — 230 


— of requiſition to 4 e to teind 
corns in terms of the act of parliament, 233 


— of ejettion and poſſeſſion, — — 237 
— the maſter againſt the tenant = violent 
ON, oe © — 238 
— by @ tenant upon giving in a renunciction 
o the heritor, — — — 239 
— againſt the Barons of Exchequer at pa ing a 
Jignature of lands, — 241 
— of ratification on the back oY the deed rati- ; 
e — 28 


Jin Ofinhrumene f poltellon and intimation. 


Diſpo ſitions to moveables completed by delivery, 244 
Poſſeſſion neceſſary mw the COIN of the 


dijpofition, - » + 1 
Inferument F poſſe ok; — — 1b. 
— of vend: tion, — 249 
[!] moveable rights are comveyable by afſigna- 
_ — — 251 
Intimation what, — — — tb. 


Without a legal intimat:on one cannot be in 
mala fide: 20 pay, — 252 
Several ways of intimation wine the ſelem- 
nity of a Notary; — — db. 
rr the inſtrument of intimation muſt bear, 2.5.4 
ASCE: b Inſtrument 


83 - 


* N — 


py 
» 
—_—_ 
. 


Ii CONTENT S. 


Inſtrument of intimation of an Mgnation, 256 


Iutimatian ſometimes neceſſary in bills of ſuſ- 


| penſion, . — — 3 50 
Inflrument of i intimation that a bill of ſuſpenſic on - 

15 to be offered upon juratory caution, — 259 
Sits upon bills of 4 or paſſed . how 
intimate to the charger, — ib. 
Heww priſoners apply to the m of a 

burgh for the att of grace, — — 262 
Inſtrument of intimation by a priſoner to his 

creditors, that he is to apply for the benefit 

of the att of parliament 1696, — 262 

— of intimation of the modification of an ali- 

ment of a poor priſoner to his incarcerator, 263 


§III. Of inftruments of proteſtation, and o- 
thers relating to commerce and buſineſs. 


Mutuum among merchants what, — 265 
Proteſting a profitable remedy, — — 267 
various in different places, — — 208 
Hzſtrument of proteſt of à bill, — — 270 


——by the maſter of a ſhip againſt the freigbters 
for the penalty ſtipulated by charter-party, 271 
— againſt wind and weather, -—— ' — 276 
— ihe buyer of vidtual againſt the ſeller, 279 
— a maſter againſt his apprentice for breach 

of indenture, — eee 82 
— upon @ bond of Preſentation, — * 284 
— by a debtor againjr a creditor forcing pay- 

ment of a controverted debt, — — 287 
— againſt: a party requiring an at. to depone 
in a proceſs, — — 2289 


ef deforcement. — Wyo — 290 
— of def en 61. 


CONTENTS 
$1IV. Of inſtruments in deſuetude. 


King Malcolm Kenmore's reſervation in the 
iſtribution of the lands of Scotland, — 291 

A caſualty thereby due to the ſuperior, — ib. 

Reaſons given for this caſualty, — — ib. 


The avail of marriage what, — — 292 


— how fixed by cuſtom, * "IO 293 
The ſingle avail favourable, — — 294 


The vaſſal only liable for one avail, albeit he 
hold ward-fees of many ſupericrs, — ib. 
No avail due if the vaſſal's beir- apparent was 
married in his predeceſſors lifetime, — 295 
The form of requiſition by the ſuperior to his 
vaſſal to marry, — — — 296 


Inſtrument of intimation of a gift of marriage, 


and offer of a perſon agreeable, A 
A man cannot diſpone his heritage on death- 

bed in prejudice of his heirs, — — 299 
Inſtrument upon a perſon's going to kirk and 

market, —— — — — 303 
T he method formerly uſed in collating a miniſter, 306 
Inſtrument of the inſtitution of a miniſter, 307 
Of the method formerly uſed in proſecuting an 

appeal, — 2 — 227 
Inſtrument of appeal, _ _ 313 


CD N MLU 


Giving an advice to Notaries towards the 
right diſcharging of their duty, and 
ſhewing the puniſhment the law in- 


flicts on thoſe that are culpable, — 315 
5 EE 


——_y 


* 
i 
# 
1 


— — 22 


n 


—— — 


—— — oo 


. 
* 
. 
ht 
* „ 
. 
© 
6 
7 
* 
* 
— 
. 
* 
7 
- 
” 
— 
— 
ye 
= 
—- 
3 ' * 
» 5 F 
” 
= 
" 
* 
— 
. 
” 
* 9 
* 
1 
. 
* — - 
» 


—ͤm—— 0 — 


— 


— 
* 


FE 


__ ">. 


A: 0... 


CF... £46: 
O F A 
NOTARY-PUBLIC, &c. 


Shi b>$4+ $$$ III II IS FEE III IIS EIÞIS 


PANT 


A ſhort account of the different kinds 
of Notaries, and of their ancient and 
preſent ſtate in Scotland. 


$h44+p$+$4$+$54++444++$$$4$$+++$44+4$44444 


ITL 
Of the different kinds of Notaries, and by whom 


created. 


fit employment of NoTaxy is de- 
rived from the Romans, among whom 
| there was a body of Notaries, erected 
into a ſchool or college, and governed by a 
ſuperior officer, called Primicerius Netariorum ;; 
which ſignifies primus, or in prima cera ſcriptus : 
tor, before the finding out of paper, the an- 
cients wrote upon waxen tables; from whence 
comes the way of ſpeaking in the Roman au- 


thors, 
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thors, in prima et ſecunda cera, in ima cera, as 
in Sueton, in the life of Julius Cæſar, p. 86. 
Wherefore Primicerius in any office was the 
maſter or chief; as, Primicerius clariſſimorum 
Tripuncrum Notariorum, the emperor's prin- 
cipal ſecretary; Primicerius ſacri cubiculi, the 
lord high chamberlain; Primicerius Prefefo- 
rum pretorio, the captain of the guards; Pri- 

miccrius Fabrice, the ſurveyor- general, Sc. 
This Primicerius Notariorum held the chief 
lace in the college of Notaries, which is term- 
ed @ ſacred and famous college, I. 15. tit. 1. lib. 
6. Ccd. Theod. and was called the Prince's No- 
tary. Under his care was the inſpection of all 
dignities and employments, as well civil as 
military; and he overiaw the ſchools of arms, 
as well as the accountants, and kept the re- 
giſters of the Imperial chamber. He is term- 
ed by Socrates, Protenotarius. He remained 
two years in his office. To him ſucceeded a 
helper, called Secundicerius; and to him a Ter- 
tiocerius, and to him a Quartocerius, who, ac- 
cording to the above names, kept the reſpec- 
tive records of theſe offices. Gutherius, lib. 3. 
cap. 9. ſays, there were four diviſions in the 
greater repaſitory z the firſt was of the civil 
dignities; the ſecond, of the military; the 
third, of the orders and promotions; and the 
fourth, of the conſuetude or cuſtoms. He 
alſo repeated in the ſenate the laws eſtabliſhed 
by the prince, as appears lib. 6. lit. 1. I. obla- 
tionem 14. in Cod. T heod. data vi. kalend. M. re- 
citata in ſenatu per Theodoſium Primicerium Nota- 
| riorum, 


1 
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| riorum, DD. NN. Theod. XII. et Valentin. II. 
AA Call. And this was the particular prince 

lege belonging to the Primicerius of the No 
taries,' That he' was not obliged to attend iy 
function above two years; and having ended 
his office honourably, the ſenatorial dignity 
was conferred upon him, and he was made e- 


955 qual to a proconſul, and received alſo the head 

band, as the muſter and ammunition maſters 
f of war, and was preferred before all others to 
that office when vacant : Lid. tit. Cod. de Pri- 


micerio, et Cod. Theod. cod. His office is fully 
- deſcribed by Claudian, in epithalam: Pallad. eis 
| Celerin. in the following veries : 


Ceenemins (7 a, 

a Plena ducum geniter e peulatim vectus ad aitum 
- Princeps militie, qua non illuſtrior exftat 

l Altera, cunftorum tabulas aſſignal henorum, 
1 Regnorum tratfat Humnicros, confiringit in LAN 
- Sparſas imperii vircs, cuneoſque 1 recenſct 


- Diſpofitos, ———————— 


Mon. du Cange relates divers fignification3 
e of the word primicerius. He obſerves, among 
other things, that it ſignifies him whom we 
: call the chief ſinger, or maſter of muſic. He 
. is called in French, Le primicier. In the church 
of Metz, he is the firſt dignitary of the dio- 
1 ceſe, and preſides even the biſhop in the aſ- 
- lemblies of the clergy. At Venice, the dean 
- of the church of St Mark is called Primocirio. 


. A 2 
24 1. He 
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He is independent of the patriarch of Venice, 
and enjoys epiſcopal privileges. 

From Cujacius, vl. 3. ad l. 15. Cod. de De- 
curion. we learn, that there was a certain num- 
ber of tabellions, and that they were ſubject 
to the primicerius; and that none were admit- 

ted into the body, but ſuch as were of good 
fame, ſkilful in the laws, and in ſpeaking and 
writing; and that this was determined by the 
opinion of the college of tabellions. 

The tabellions were employed about the 
agreements and bargains of private perfons. 
They formed public inſtruments concerning 
them; whereby theſe writings became pro- 
bative, and got effect in law, doing every 
thing as do at this day our Public Notanes, 
who make a note of what is done in affairs to 
which they are called, and form inſtruments 
thereon, which, when extended, they inſert 
in their protocol, Tiraquel. de jure conſtit. poſſeſ- 

ſorii, part. 3. limit. 30. u. 52. 33. 34. 35. 36. 
et arg. l. 2. Cod. Thebd. et V 3. ccd. de Decurion. 

Beſides theſe, there were the fabularii, fo 
called @ tabulis, waxen tables. The office of 
the tabularii was, to get from the debtors of 
the fiſk, obligations for paying the debts due 
to the public, and to make a record of them; 
as alſo to ſtate and balance the accounts of 
the effects belonging to the fiſk, or to great 
cities. They were the ſame with our account- 
ants; as the diſtoleæ were like our comptrol- 
lers of accounts. 

T he ſcribe were appointed to dreſs and _ 

the 
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the acts and judicial proceedings of the high- 


er judges, and were called ſcriptores notarii 
libellenſes; whoſe office now at this time is, 
to make up the acts of court, to write the te- 
ſtimonies of witneſſes, allepations of parties, 
the orders, ſentences, and decrees of the jud- 
ges, and whom we call clerks of court. Be- 
fides theſe, there were other officers known 
in the Roman law by the name of boethi, lo- 
giſt e, and medagrammatei, all employed in 
writing the fiſcal affairs, in forming and cal- 
culating the public accounts; and were pu- 
blic llaves, and ſervants to the common- 
wealth. 

But the tabellions were freemen, and not 
bond-ſlaves, as were the fabularii, ſeribe, 
c. until Arcadius and Honorius, A. D. 403, 
forbid, under ſevere penalties, any flaves to 
take upon them the office of tabulary or 
ſcribe, Sc. which none but freemen were 
afterwards to exerciſe, J. 2. Cod. de Tabul: 

There was another public ſervant called a- 
bellarins, who carried from place to place, as 
he was directed, theſe ?abulz, or public wii- 
tings, inſtruments, accounts, or judicial acts. 
In after ages, when people were not ſo nice 
in the language, theſe words, tabularii, ſcribe, 
tabelliones, and iabellarii, were promiicuouſly 
uſed to ſignify the ſame officer and miniſter 
of juſtice, ſuch as we now call a Netery, Prat. 
judic. Joan. de Arno, cap. 3. n.1. Qui ſecun- 
dum, &c. becauſe they were in ancient it rimes e- 
very one of them concerned ſome way or other 
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about the ſame kind of inſtruments or wri- 
tings : Que perſone in uſu juris Tabularii aut 


Tabelliones appellantur, nunc Tulgo Notarios vo- 

cant, Vian. partit. juris, l. 4. cap. 27..de fide in- 

ftrumentorum : and in our acts of parliament 

we uſe the words Notar and Tabellicn conjunc- 
tively, act 31. parl. 1469. 

Monſ. Paſquier, in his Recherches de la France, 
lib. 4. cap. 14. ſays, that thoſe who are called 
Notaries, were the miniſters or ſervants and 
aſſiſtants to the tabellions, who not being 
ſufficient for a multitude of buſineſs, to go to 
every place. where their perſonal preſence was 
neceſſary, were forced to take into their hou- 
ſes and family perſons qualified to aſſiſt them 
in the exerciſe of their office; which was 


done by the ſervant's making a note of the 


buſineſs, as a minute of the contract, Sc. 
which was thereafter ingroſſed by the tabel- 
lion; who, that it might make faith, atteſted 
and gned it, and in ancient times, as is ſtill 
done in foreign countries, appended his ſeal 
thereto : ſo that the compellation of No- 
zary comes from. thoſe notes which they. made 
and preſented to the tabellion their maſter. 
Cujacius, in. his obſervations upon the 44th 
novel, fays, That the occaſion of that novel 


was to oblige the tabellions, when employ- 


ed, to go to the parties themſelves, and not 
fend their ſcholars; and that theſe ſcholars or 
{ſervants ſhould not make out inſtruments but 
in the preſence, and by the knowledge of the 
tabellions: ſo that when the tabellions were 

| interrogated 
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interrogated upon any affair before a judge, 
they might not excuſe themſelves by pretend- 
ing ignorance of the matter. 
However, in proceſs of time, theſe Notaries 
did ſeparate from the tabellions; or, it is 
more probable, that after the deceaſe of the 
perſon whom they had ſerved, they continued 
ſtill the fame employment, with the ancient 
name, and were by the ſovereign power au- 
thoriſed ſo to practiſe. 

| In the firſt centuries of the church, there 

; were Notaries who were eccleſiaſtical officers, 

| their office being to gather and preſerve the 
acts of the martyrs. They were ſeven in num- 

| ber, and every one had his ſtation in the city 

| of Rome. St Clement, the fourth pope, was 

the firſt who eſtabliſhed thele notaries, and aſ- 

ſigned them their. different ſtations in Rome, 

for to write the acts of the martyrs who ſhould 

| ſuffer there; as we learn from the Liber Pon- 

tificalis of the third century. 

St Fabien, the twenty-firſt Pope, conſider- 
ing that the ſcriptures in ſhort-hand were 
very obſcure, added ſeven ſubdeacons to 
theſe notaries, to the end that they ſhould take 
care to write out, at length, without abbrevi- 
ations, that which the notaries had written in 
ſhort-band. Theſe notaries had likewiſe the 
care of the patrimony of the church.. 

When the Greeks ſpeak of the Holy Nota- 
ries, they underſtand by that name St Mar- 
cian and Martyrius. It is not that they practi- 
ſed the function of notaries, but becauſe that 
* name 


to the /efores, and others, and that St Marty- 


rius had been a ſubdeacon, and St Marcian a 


reader or finger ; for theſe Notaries were for 
the moſt part readers, who ordinarily were pro- 


moted to higher degrees. Thereafter theſe 


Notaries were aboliſhed, and cuſtom brought 


in two other degrees of. Notaries, to wit, the 


apoſtolical and epiſcopal. 

The Apoſtolical Notary is one who receives 
and expedes acts or inſtruments in matters ſpi- 
ritual and beneficial, as the reſignation of be- 
nefices, contordates or agreements, Sc. He 
has his commiſſion from the- pope, confirmed 


and approved by the biſhop of the dioceſe. 


The Epiſcopal Notaries are thoſe made by the 
biſhops ; the number of which ought to be re- 
gulated in every dioceſe.” 

There is alſo in the court of Rome a college 


of twelve Protonotaries, who have a degree of 


pre-eminence above the other Notaries, and 


are called Participantes, becauſe they have a 


ſhare of the dues in chancery. They are rank - 
ed among the prelates, and they wear a purple 
robe, with a ſurplice, and a hat bordered with 


purple, with a twiſted cord. They have upon 


their eſcutcheon, a hat, from whence hang 


two rows of green tufts or knots. They take 


place of all prelates who are neither prieſts nor 
biſhops. Their office is to aflift at the precog- 
nition of biſhops, opening the mouths of car- 
dinals, che - canonization of ſaints, and to 


mene in higher cauſes the acts which the 


ſim ple 
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name was ſometimes given to the ſubdeacons, 
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ſimple Apoſtolical Notaries do in inferior ones. 

Protonotarius, or primus notarius, among the 
Engliſh, is a chief officer or clerk of the com- 
mon pleas and King's-bench; and for the firſt 
named court there are three protonotaries, and 
the other hath but one. He of the King's- 
bench records all actions civil, as the clerk of 
the crown- office doth all criminal cauſes in 
that court. Thoſe of the common pleas, ſince 
the order 14. Jac. I. upon an agreement entered 
into between the protonotaries and filacers of 


that court, do enter and inrol all manner of 


declarations, pleadings, aſſizes, judgments, 
and actions. They make out all judicial writs, 
except writs of Habeas corpus and Diſtringas ju- 
rator; (for which there is a particular office erect- 
ed, called the Habeas corpora office); alſo writs 
of execution and of ſeiſin, of privilege for remo- 
ving cauſes from inferior courts, writs of Proce- 
dendo, of Scire facias in all caſes, and writs to in- 
quire of damages, and all proceſſes upon pro- 
hibitions, on writs of Audita querela, falſe judg- 
ment, &c. They likewiſe enter recogniſan- 
ces acknowledged in that court, and all com- 
mon recoveries, and make exemplifications of 
records, Sc. 5. Hen. IV. cap. 14. = 
The power of making Notaries appertains 
to the ſovereign prince, or to whom he gives 
2. commiſſion for that effect; ſo that a judge, 
or any other magiſtrate in the ſtate, without a 
ſpecial commiſſion, cannot create a Notary ; 
which lawyers call aus ſummi imperii, and re- 
count znter regalia.: for, as the judge 3 
| rom 
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from the ſovereign the ordinary juriſdiction or 
power of judging, ſo the Notary obtains a li- 
cence to write inſtruments whereunto full faith 
is given, Weſenbec. ad tit. ff. de fide inſtrum. n. 3. 
and thus becomes a public perſon, T :raquel. de 
Jure conſtit. poſſeſſ. part. 3. limit. 30. n. 27. and 
is therefore called — public: and Rob. 
Maranta ſpec. aureum, part. 4. diſtinct. 18. n. 3. 
and Tiraquel. de jure conſtituti poſſeſſ. part. 3. li- 
mit. 30. u. 28. call him judex chartularius, a char- 
tulary judge, exercing voluntary juriſdiction, 
i. e. being required by the good- will of parties; 
for he can do nothing of his own accord againſt 
any unwilling to employ him; and he may 
perform his duty at any time by night or by 
day, in every place. 

The emperor of Germany, through his right 
to the ſeat of the Roman emperors, and to che 
ſtates of Italy, and by his title of emperor, 
pretends a ſucceſſion to all that ever belonged 
| to the ancient emperors of Rome, that is, to 
| all the countries that were ever ſubjected to 
the Roman empire; and thereupon pleads, that 
the Notaries created by him, who are called 
Imperial Notaries, may exerciſe their -office 
within any kingdom in Europe, though now 
governed by an independent ſoy wogn of its 
own. 

The pope of Rome, in like manner, ambi- 
tious of temporal and worldly dignity, in imi- 
tation of the Roman emperor, pleads for an 
univerſal juriſdiction, not only over all Europe, 
but alſo over the whole unrverle 5 and though 
at 
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at firſt the popes claimed only a ſpiritual 


power, yet nevertheleſs, when occaſion offers, 
they direct their aim to a temporal ſovereignty 
and too often they have ſucceeded in their de- 
ſign, to the great deſolation and utter extinc- 
tion of many princely families. Upon this 
foundation of an univerſal juriſdiction, the pope 
pleads, as well as the emperor, a power to cre- 
ate univerſal Notaries, eccleſiaſtical perſons 
called Apoſtolical Netaries, who exerciſe their 
office both in ſpirituals and temporals over 
all Europe, and exclude the Imperial Nota- 
ries, who are only laics, from meddling in 
ſpiritual affairs. 

There is a third kind, called Regal Nota- 
ries, created by the ſeveral kings and ſove- 
reigns, with power to practiſe within the king- 
dom and territory of the prince who gave that 
commiſſion , and theſe Notaries being laic per- 
ſons, durſt not, in time of Popery, under pain 
of excommunication, meddle in eccleſiaſtical 
matters, which were made peculiar to the ſpi- 
ritual Notaries. | 

When the Roman empire was put to confu- 
ſion by the invaſion of the barbarians, ſeveral 
provinces and cities alpired to an independent- 
ſovereignty; which gave riſe to many petty 
principalities, dukedoms, counties, and to ſe- 
veral republics, who aſſumed to themſelves 
within their own territories, all the powers with 
which the emperors were veſted, and among 
the reſt that of conſtituting Notaries :' and e- 

ven 
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ven in that part of the empire which is annex- 
ed to the dignity of the German emperors, 
the emperor makes princes, dukes, earls, ba- 
rons, and erects lands into principalities, &c. 

and declares ſeveral cities and towns Imperial, 

i. e. independent of any other but the body of 
the empire; giving to the prince, Sc. and 
magiſtrates of the Imperial cities, a power of 
making Notaries, to practiſe within their own 
territories, 

In imitation of which, the pope of Rome hath 
made his archbiſhops and biſhops to have the 
dignity, title, and precedency, - ſome of a 
prince, others to uſe that which belongs to a 
duke; and hath ere&ed their biſhoprics into 
principalities, dukedoms, Sc. with the ſame 

wer of making Notaries : and, in the ſeveral 


kingdoms of Europe, which are all divided 


into archbiſſioprics and biſhoprics, hath gi- 
ven to the ſeveral archbiſhops and biſhops au- 
thority to make and appoint ſpiritual Notaries, 
vith power to practiſe within the dioceſe of the 
biſhop who gave the commiſſion. 5 

Theſe regal and provincial laic Notaries 
cannot, in right, practiſe in any other places 
than thoſe ſubjected to the authority of the 
king or prince who created them ; for, as was 
ſaid before, that extent of power pertains only 
to the Imperial and Apoſtolical Notaries. 

But as to the Dioceſan Notaries, (whoſe 
title was thus, Ego P. G. Notarins Publicus, 
clericus diæceſcos Glaſguenſis, &c. i.e. I P. G. 
Notary-public, one of the clerks of the dio- 

ceſe 
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ceſe of Glaſgow, c.), I know not if they 


might practiſe without their own dioceſe; 
for though the ſpiritual character and power 
to teach and adminiſter the ſacraments was u- 
niverſal, I Know not if that of Notary was ſo 
too. However, as they were not allowed to 
preach in an extraneous dioceſe, without the 
permiſſion of the biſhop of it, it may be 
thought, that, without his licence, they could 
not, within that dioceſe, take up, form, and 
extend notorial inſtruments, concerning af- 

fairs pertaining to perſons living therein. 
The pope ſtretching his ambition too far, 
and thereby incroaching on the prerogative of 
Chriſtian kings, made them to open their 
eyes, and to look after means to prevent the 
evil conſequences of theſe tyrannical uſurpa- 
tions. I find Fr. Caldas Pereira, in his trea- 
tiſe, De jure emphytextico, lib. 3. cap. 7. u. 17. 
notices, that by the Lex regia of the king- 
dom of Portugal, #5. 2. fit. 20. it is declared, 
all inſtruments of the Apoſtolical Notaries, 
in ſo far as concerns profane or temporal af- 
fairs, are not to be reckoned public, 2. e. are 
deſtitute of all faith, proof, uſe, or authori- 
ty. And though Cirytineus (in his Deci/. 
153. #. 20. upon the title ac jice infrum.) ob- 
ſerves, That the Imperial. and Apoſtolical 
Notaries are every where enabled to make 
inſtruments for ecclefiaſtics and laics; yet 
it is more true, that their power is confined 
within the eccleſiaſtical icate, and the Ger- 
Tan empire: for it is not rational to think, 
B that 
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that it can extend beyond the territory of the 
conſtituent. Vide erez. ad Cod. tit. de fide 


inſtr. 1 
irre E n 
f -the Indidlion. 


IE indiction, beſore the reformation, 
was an eſſential part of a formal inſtru- 
ment; for, according to the Canon law, the 
omitting of it will vitiate the inſtrument ; 
wherefore it was thought not foreign to our 
preſent purpoſe, ſecing it was formerly uſed 
in Scotland, to give this ſhort account of it. 
Indiction ſignifies the ſpace of fifteen 
years, at the end of which a new Indiction 
begins. Formerly it ſignified the admoni- 
tion. given to the ſubjects, to prepare them- 
ſelves for payment of the tribute, before 
the collections were exacted, J. alt. Cod. de in- 
dict. et arg. I. 10. Cod. de muneribus patrimon. 
Indiction cannot be made but by him to 
whom it is competent, either by law, or the 
right of empire, /. un. Cod. de ſuperindict. 
The indiction was likewiſe put on every 
luſtre, or five years, for gold, ſilver, and 
iron. Indiction is called by Cicero, what is 
collected, collation, ſymbols, urs, vulgarly 
tax, like to a poll. Caſſiodorus mentions 
firſt, ſecond, and third. Some were canoni- 
cal, and made according to the law; others 
extraordinary, decreed by the magiſtrates for 
any unſeen occaſion, J. 1. Ced. de inditt. 
Dionyſius, 
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Dionyſius, à certain Roman abbot who li- 


ved about a thouſand years ago, writes, that 
the indictions were inſtituted by Auguſtus 
Cæſar, before the coming of Chriſt, in the 
firſt year of the hundred and ninety-fourth 
Olympiad ; for at the fourth indiction he 
writes that our Saviour was born; which Be- 
da alſo affirms in his cap. 47. de natura rerum. 

But under Auguſtus, it not only denoted 
the year in which tributes were wont to be 
paid to the Romans, but alſo it ſhewed how 
many years 1t was after the payment of the 
tribute ; for, as the Romans had dominion 
almoſt over the whole world, and had made 
the remoteſt countries tributary to them, 
Auguſtus therefore, three years before the 
birth of our Saviour, ordered, that thoiz 
who lived in the remoteſt places of the em- 


pire ſhould only (becauſe of the difficulty cf 
the roads) at the end of every luſtre, or fifth 
year, pay their ttibute ; and in the end of the 


fititfive. years they ſhould pay gold, as a type 
of dominion ; in the end of the ſecond five 
years, ſilver, for the ſoldiers pay; and at thi: 
end of the third five years, copper and iron, 
for repairing the arms. | {5606 

But now, the word 7ndifion is commonly 
taken for the regulation of years, as well in 
public as private actions; and it is general- 


ly thought to direct the 6rder of time, and to 


take away errors which might fall out in 
chronology. This way of reckoning by i1- 
dictions was firſt invented by Conſtantine the 

B 2 Great; 
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Great; for neither public nor private writers 
before his time make mention of indiction in 
this ſenſe : and that the eighth before the 
Calends of October, in the year of our 
Saviour 313, the firſt indiction began, in 
which year Conſtantine defeated the tyrant 
Maxentius, vide Craig, lib. 2. dieg. 7. de indi- 
Zione : where you will alſo ſee the following 
verſes for finding the indittion : 


Si per quindenos Domini diviſeris annos, 
Alis tribus adjunttis, indictio certa patebit; 

Si nibil 4 1 quindena indiftio currit. 

The emperors, to the end that this conſti- 
tution might not eaſily be forgot, decreed, 
as alſo afterwards the popes, that no inſtru- 


ment drawn up by Public Notaries ſhould be 


held firm and valid, unlefs the year of indic- 
tion was ſpecified therein. According to 
the ſtatute of the emperors, the cycle of in- 
diction begins the 24th of September, at 
which time, becauſe of the maturity of the 
grain, the tributes may be beſt paid ; bur, 
according to the decrees of the pope, it be- 
gins at the birth of Chriſt : wherefore the 
Imperial Notaries, officiating, by the pope's 
authority in the courts at Rome, change the 


indiction, as appears in the acts of the coun- 
eil of Conſtance. 
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Of the ancient and preſent fate of N. otaries in 
Scotland. 


Efore the reign of King James m. the 
Papal and Imperial Notaries did practiſe 
in Scotland until the third parliament of that 
prince, holden at Edinburgh the 20th of 
November 1469; at which time an act of 
parliament was made, bearing this title and 
inſcription, That Notars ſhould. be made be the 
king, and not be the emperor. The preamble of 
which act, in regard it is cited to aſſert the 
independent ſovereignty of our kings in Mr 
Anderſon's Independency of Scotland, I ſhall 
here ſubjoin.. It is thought expedient, that ſee- 
ing our Sovereign Lord 2 full juriſdiction and 
free empire within his realm, his Highneſs may 
make notars and tabellions, whoſe inſtruments. 
ſhall have full faith in all cauſes and contrafts ci. 
vil within the realm; and in time to come, that 
no Notar made by the emperor's authority, have. 


faith in contracts civil within the realm. 


The Notaries in Scotland, at this time, 
who had been created by the authority of the 
emperor, were not wholly rejected; for 
firſt, by the above act it is ordered, 7. hat full 
faith ſhall be given to all inſtruments given ef be- 
fore by the Imperial Notaries as they are of avail; 
and next, they are deprived only in caſe they 
be not examined by the ordinary biſhop, and appre- 
ved 5 the king. 

B. 3 The: 
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The authority of the Papal Notaries is not 
ſo expreſsly abrogated, though it may be 
thought to be done indirectly, through the 
manner of expreſſing the act in the above- 
mentioned act of parliament relating to theſe, 
which is thus, And that full faith be given to the 
Papal Notaries in times bygone, in all their” in- 
ſtrumenis; and alſo, becauſe nothing is faid 
concerning their authority in time to come : 
whereby it would ſeem, that our kings did 
reſtrain the pope's power in matters civil. 

It may be further obſerved, from the nar-. 
rative and preamble of the ſame act, that the 
inſtruments taken by the king's Notaries 
were to make faith in matters civil only, 
the ſpiritual being left where they were, i. e. 
to the Clerical Notaries; and that the king 
and his parliament intended only to reſtrain 
the pope's power in maters civil. 

In the end of the ſaid a7 31. parl. 1469, 
it is ordered, That the Notaries to be made by the 
king ſhall be exainined before their ordinaries, bi- 
ſhops, and ſhall bave from them a certificate of 
their faith, good fame, ſcience, and ability, or fi- 
eſs for the office. G 
The clergy being the only perſons know- 
ing in the laws civil and canon, were moſt 
qualified to examine theſe Notaries; and it 
15 probable, that in all the kingdom there 
were none ſo fit. Beiides, in the ancient 
times, and when the above ack was made, 
none other than the clergy either aſpired to 
this office, or were admitted to it: becauſe, 
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firſt, it behoved the Notaries to have a reaſon- 
able underſtanding in the Latin tongue; 
wherein the inſtruments of greateſt moment 
were to be written, and none except the 
clergy were at pains to ſtudy it ; for that be- 
ing the language of the church, there was an 
abſolute neceſſity for them to know it. And, 
next, It was requiſite for the Notar regni to 
have ſkill in the ſtyle and form of all writings; 
evidents, and ſecurities, with a little ſmatter- 
ing of the law, which the meaner laity did 
not read, for want of ability to follow that 
ſtudy; and the gentry, or. nobles, who 
might poſſibly be learned in the law, diſ- 
dained the meanneſs and ſervility of the 
employment of a common Notary. Thirdly, 
Lay men were only capable of civil af- 
fairs, whereas the clergy were in capacity 
to ſerve in both ſpiritual and temporal mat- 
ters ; by which they had a great advantage 
over the other lieges, who could not find in 
this office of a Notary the encouragement 
that Eccleſiaſtical Notaries would meet with: 
and therefore it is likely, that laymen never 
ſought after this office; for, in all the an- 
cient atteſtations of Notaries which I have 
ſecn, they are called clerks of one or other ef 
the dioceſes in the kingdom; which deſignation 
{till continues at this day, though now none 
but laics are admitted Notaries ; and at pre- 
ſent they generally take that deſignation 
from the dioceſe in which they were born, 
or from that wherein they deſign to refide. 
The 
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The king and parliament being jealous of 


the pope's uſurpation and igcroachment upon 
the | prerogative-royal, did, by this 4% 37. 


parl. 1469, aſcertain the. king right to create 
Notaries for civil affairs; ſo that it may be 
thought, that the apoſtolical or eccleſiaſtical 
Notaries, who, after due examination and tri- 
al, were allowed by the pope or biſhop alone, 
could not after this time, without liceace from 
the prince, meddle in temporal matters, as they 
had done in times paſt. 

The power of the biſhops over Notaries has 


been very conſiderable; for, by a# 64. parl. 


1503, it is ſtatuted, T bat all biſhops-ordina- 
ries call before: them the Notaries within their di- 
oceſe, and make them to be examined upon their 
knowledge, and take inguiſition of their demeanour 
and ſame, and deprive and puniſh the culpable ac- 
cording to their demerit; and that they take inqui- 


fition of them that uſe falſe inſtruments, and puniſh- 


them tobere it belongs to their office, or ſend them to 
the king. 


It may be thought that all Notaries,. as well 
temporal as ſpiritual, were ſubjected to the 
authority of the biſhops, in the examination 
and inquiſition injoined by this act: but be- 


cauſe the crime of falſehood was by the laws, 
canon and civil, to be puniſhed more ſeverely 
than the eccleſiaſtical judge could inflict, which 
could not go further than penance or excom- 
munication, (which is meant by the words, 
in ſo far as it belongs to his oſfice- ordinary); 
therefore the biſhops are ordered to ſend the 
» uſers 
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uſers of falſe inſtruments to the king, in order 
to be puniſhed by the civil magiſtrate. 

The difference and diſtinction between No- 
taries into Papal and Regal, i. e. ſpiritual and 
temporal, is manifeſt from the laſt cited af 
64. parl. 1503 ; from which it alſo may appear, 
that to entitle the Papal Notaries to meddle 
in civil affairs, it behoved them to be examined 
by perſons deputed by the king, in order to 
be made royal. The words of the act are, 
And the perſons that they find acceptable, that 
they ſend them with their writings to the king's 
Highneſs, who ſhall depute certain perſons to examine 
them, and if they be gainand, 1. e. if they be fit, 
proper, ſuitable, and qualified, to make them re- 
gal, if they be not regal of before. 

This is farther manifeſt from the a# 76. perl, 
1540, ordering every ſheriff to call before him 
and examine all Notaries, laic men, within 


his ſheriffdom; and, by an act in judgment, 


to admit ſuch as are famous, (i. e. men of good 
reputation), and able to execute the office. 
Let it is not to be thought, that the power of 
creating Notaries was, by this law, conferred 
upon the ſheriff, who never had ſuch jurifdic- 
tion; but that the ſheriff being the king's 
chief magiſtrate in the ſhire, conſtitute to put 
the laws in execution, and to ſee them duly 
obſerved by the lieges, the king and parlia- 
ment thought fit, in order to put a ſtop to the 
confuſion and falſehood which the multitude of 
Notaries had occaſioned, to order the ſheriff 
to try the qualifications of the Notaries living 
within 
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within his territories, and to authoriſe ſuch as 
were honeſt and ſkilful to continue in the of. 
fice, Sc. and to diſcharge all others. And 
that this is the genuine interpretation of this 
act, is clear from the laſt part of it, ordaining 
all Notaries which were to be created after the 
year 1540, not to exerce their office, till they 
ſhould firſt appear before the ſheriff, and get 
their admiſſion, with their ſign and ſubſcrip- 
tion, recorded in his books, &c. And in ano- 
ther clauſe of this act, all ordinaries are injoin- 
ed to do the like with reſpect to Notaries with- 
in their dioceſe, who are fpiritual men. And 
further, | | 
By this act, the ſheriff is to diſcharge all, 
except writers, notaries, and ſcribes in the 
king's courts of juſtice, who ſhall be admitted 
by the Lords of Council. I thought pro- 
per to touch this clauſe, leſt any, through 1n- 
advertency, might fall into a miſtake, and 
think, that at this time, and by this clauſe of 
the act, the Lords of Council, i. e. of the Seſ- 
ſion, had a power to admit Notaries; where- 
as by theſe words, writers, notaries, and ſcribes 
of the king's courts, which are ſynonymous, no 
Others are underſtood than the clerks of theſe 
courts; for, as was obſerved before, the office 
of the ſcribe, and of the fabularii, was like 
unto that of our clerks: though the office is 
{till the ſame, yet the ancient name of ſcribe 
is changed to the newer one of clerk, In the 
preamble of a7 81. parl. 1540, it is noticed 
as a great inconyeniency, that inſtruments . 
a 
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acts made by the ſcribe of the court, bear one 
way, and thoſe taken in the hands of other 
notaries bear another way ; where by the ſcribe 
of the court is meant the cler. 

And alſo it was noticed before, that the : 
names tabularit, tabelliones, and ſcribe, were 
confounded, and ſometimes made to vic 
the ſame office and employment, and were ſo 
uſed with us, as is clear from the ſame a# 81. 
parl. 1540, whereby it is ſtatute, That all in- 


*t truments, notes, and acts be made and taken in the 
+ Lands of the ſcribe and notar. ordinary of the court: 
nd and in the end it is faid, of the notar and ſcribe 


of court : and in the preamble of a# 31. parl. 
1469, the names notar and tabellion are made 
ſynonymous, expreſſing the ſame office. And 
as ſcribe and notar were promiſcuouſly uſed, fo 
are alſo the names of notar and clerk in court, as 


ro- 45 
in. is clear from the 44 78. parl. 1540, where it is 
na aid, Becauſe great credence and faith is given to 
of be notars and clerks of court, it is ſtatuted, that 
of. (47 Periffs, &c. preſent their clerks and notars in 
re. reſence of the Lords of Council, &c. 


Further, the clerks of ſeſſion, or of any o- 


bes N 

no cher ſovereign court within Scotland, are, up- 
of Hon their admiſſion, and by virtue thereof, im- 
ice powered to do every thing falling within the 
ke Nverge of their office, as fully and amply as if 
** they had, in the ſolemn and formal manner 
2 appointed by law, been admitted Notaries : 


ſo chat inſtruments in the hands of theſe clerks. 
in proceſſes, and acts judicial in their court, 
ind J nake as much faith as the inſtruments of any 


Notary- 
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Notary-public, Mackenzie obſerv. on af 79. 
Parl. 9. Q. Mary. Now the clerks of ſeſſion 
are' N in a way very different from that 
of creating a Notary- public. 
Io return to the authority of our biſhops, 
with reſpect to Notaries: By a# 24. parl. 5. 
Q. Mary, 1551, The fheriffs are ordered to bring 
or ſend all notars, temporal men, «thin tbeir ſhire, 
— the ordinaries ſhall bring or ſend all ſpiritual 
notars to the burgh of Edinburgh, to preſent them 
to the Lords of Soon &c. to be examined, and, 
if. qualified, to be admitted. From which it is 
evident, that the ecclefiaſtical Notaries were 
under the direction of the biſhop, and the la- 
ic Notaries ſubject to the command of the ſhe- 
riff. But in the acts of the parliaments. ſub- 
ſequent to this, made concerning Notaries, I WW v 
find no more regard is paid to the biſhops , for Ha 
by a 43. parl. 6. Q. Mary, 1555, (three Hu 
years before the reformation of religion from IM þ 
Popery, which, in Scotland, is ſtated to the MW! 
year. 1558), All Notaries, both ſpiritual and tem- f 
poral, are ordered to come perſonally to Edinburgh, lf 1 
and to compear before the Lords of Council, bring- I 
ing with them their creation and protocols, to be Wn. 
examined; and ſuch Notaries as ſhould be found Wi! 
qualifies, are to le admitted by the Lords to the of- WW: 
2 of Notary. And by this act it is further or- I. 
dained, That no Notary, by whatſoever power he It 
Be created, ſhall uſe the office of Notary within the Nc 
realm in time coming, except he firſt preſent himſelf I. 
ta the ſaid Lords, ſhewing his creation, and be ad- ſi: 
mitted by them thereto; The contemners are I 
| ordered 
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ordered to be puniſhed as follows: Their move- 
ables are to be eſcheated, and applied to the ſove- 
reign's uſe , and they are to want their right hand, 
and to be baniſhed the kingdom for ever. But al- 
though this act ordains all Notaries, both ſpiritu- 
al and temporal, lo come perſonally to Edinburgh, and 
compear before the Lerds of Council, &c. yet it 
is not to be thought that this law gives the 
Lords authority of making Notaries, cither ſpi- 
ritual or temporal; becauſe the power of cre- 
ating of the firſt kind was the biſhop's right, 
Popery at this time being maintained in its full 
force. And the deſign of this act with reſpect 
to the Lords, is the fame as that in the 1 540, 
with reſpect to the ſheriff; for the power of 
admitting candidates to the office of Notary 
was not conferred on the Lords of Seffion till 
after the reformation, when the tyranny and 
uſurpation of the Popiſh clergy was daſhed in 
pieces. And fince the reformation, the re- 
ſtraint of the church's power in this behalf, is 
further eſtabliſhed by 4% 76. porl. 9. Q. Mary 
1563, ftatuting, That ne perſon fall take upon 
band to exerce the office of a Netery, by no man- 
ner of creation to be made in lime to come, under 
ibe pain of death, unleſs ihey be created Ly the fove- 
rrigu' s ſpecial letters, and thereafter examined and 
admitted by the Lerds of Seffca, &c. And, in 
the end of the act, I ary perſon altempts in the 
contrary, in creating or making Netaries, or in 
wing the office otherwije, they ſhall be puniſhed to 
the death. So that, by this act, the Lords of Seſ- 
lon have the full power and juriſdiction of ad- 

C mitting 
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matting Notaries, who may exerce the office in 
all matters legal, ſpiritual, and temporal, over 
all the kingdom, as fully as any other Notary, 
apoſlolical, imperial, or regal, could have 
done in ancient times, | 
This act, in fo far as relates to the man- 
ner of creating Notaries, viz. by the ſove- 
reign's letters, had not been in uſe theſe ma- 
ny years. Sir George Mackenzie, in his ob- 
ſervations on the act, informs us, that they 
were not in uſe in his time: however, they 
are ſtill ingroſſed in the Notary's act of = 
miſſion. From theſe acts it is manifeſt, the 
biſhops power to make notaries was aboliſhed, 
Bur turther, the ſpiritual Notaries, who had 
been duly created by the biſhops in times be- 
fore, are ordered to be of new examined by 
the Lords of Seſſion ; and, if qualified, to be 
by them admitted- to the office of Notary, 
And now, at this time, the clergy cannot 
meddle in the office of Notary ; for by ag 
133. parl. 8. Ja. VI. all miniſters who exerce 
or officiate as Notaries, are to be depnved : 
yet the act does not expreſsly annul the writs; 
and therefore, a contract of marriage, ſub- 
{ſcribed by a miniſter in place of a Notary, 
was ſuſtained, though it was found, that the W,; 
r-iniſt-r was thereby depriveable, 12th July 
1631, Haſſingtoun contra Bartilme, obſerved 
ty Du ie. Nevertheleſs, by this act, mini. 
ſters 1: ay officiate as Notaries in teſtaments. 
Beo e I ſhew the preſent form and way of 
admit ing Notaries, I ſhall give the definition 
of 
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of a Notary, and declare the requiſite quali- 
fcations of the perſon to be admitted. 

A Notary then is, A public per/on, who, up- 
on examination and trial, being admitted by the 
Lerds of Seſſion, gets potber to form and take inſtru- 
n- nents in any honeſt and lawful buſineſs, which 
e- nate faith in law. Whoever aſpires to this 
office muſt be of a competent age, which is ac- 
companied with judgment ; no pupil, or one 
nearer to pupillarity than to majority, is recei- 
ved. And ſeeing a Notary is a kind of judge, 
the civilians call him a chartulary one. It is 
reaſonable to circumſcribe his age, by the 
ſame rule that is made for that of judges; 
and as, by the laws of Scotland, none can be 
a judge until he be twenty-five years of age 
complete, therefore the Lords of Seſſion, by 
their act of ſederunt 1595, declared, they 
would only receive to be Notaries ſuch as 
were paſt twenty-five years of age: but this 
act is not obſerved; for now they are admit- 
ted before twenty-five, and the age is left to 
the diſcretion of the Lords. 

As all candidates for any civil public office, 
ſo, in this of Notary, the perſon muſt be of 
untainted fame and reputation, of entire ho- 
neſty, free from any thing that infers infamy, 
or any ſuſpicion of it, Brun. ad tit. Cod. de in- 
famibus, u. 4. And that they be deſerving of 
truſt, for great veracity and fidelity is requiſite 
In one who, by his writing and ſubſcription, 
ay ot deſtows a formal being and public authority 
111100 Won a deed, Perez. ad Cod. tit. de tabular. ſcribis, 
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&c. u. 13. For great faith and credence is gi- 
ven to Notaries, a, 78. parl. 1540. And the 
conſtitution of the emperor Maximilian, in the 
year 1512, § 1. in this behalf is, Quod circa 
perſonas approbandorum, vel denuo inſtituendorum, 
babeatur ratio conditionum et qualitatum earun- 
dem, &c. And the parliament 1n the year 1503, 
in the reien of K. Ja. IV. in the act 64. takes 

notice of the many complaints of the lieges, 

that, through the fall ehood of Notaries, honeſt 
men were not ſure of their heritage, nor clerks 

of their benefices; therefore inquiſition is to 

be made of the demeanour and fame of all the 

Notaries in the kingdom, and power given to 

deprive the culpable. | 

And becauſe a Notary is a perſon th at deals 

in law-matters, therefore he muſt have a ſuf— 

ficient knowledge of the employment; tor 

none but ſuch as are fainous, and able to exe- 

cute the office, are to be admitted, a# 76. 

perl. 1540. And theſe external and acquired 
qualifications that the law requires, according 2. 

to af 45. parl. 11. K. Ja. VI. are, That the MW d. 
Notary to be admitted ſhall have a reaſonable t. 
underſtanding of the Latin tongue, ſo as toil v 
write it congruouſly; that they have ſerved tru- ¶ be 
ly for ſeven years a Lord of Seſſion, a commiſ-· p, 
fary, writer to the ſignet, or the clerk of ſome ¶ pr 
ſheriffdom, ſtewartry, bailiery, or of an head x9 
burgh ; and that not paſſingly now and then, lf +; 
but attended and miniſtered to the judge, vri- 01 
ter, ag aerk, in matters reſpecting their office M ex, 


during the above ſpace; and at the time of 
their 


ty „% „ 
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their examination report to the Lords of Seſ- 
ſion a teſtimonial of their truth and qualifica- 
tions. 

This act narrates, that many Notaries be- 
ing admitted upon ſlender trial, are, for the 
moſt part, ignorant of the common courſe of 
law, form, and practic, which ought to be ob- 
ſerved in their inſtruments, contracts, and o- 
ther, ſecurities, not knowing what may ſtand 
by law, and what not, which hath engender- 
ed many pleas among the lieges; for remedy 
wherecf the act was made. | 

The Lords, by the above-cited act of ſe- 
derunt 1595, ordained thoſe only to be recei- 
ved who can write an evident in Latin or Eng- 
liſh, and who had been apprentice to a No- 
tary for the ſpace of five years. 

Any perſon who at preſent deſires to be ad- 
mitted Notary, goes to the clerk to the admiſ- 
ſion of Notaries, who formerly had his commiſ- 
ſion from the clerk-regiſter, but now, ſince the 
acceſſion of his preſent Majeſty, he has it imme- 
diately from the king; and he preſents him to 
the Lords, by giving in a petition for him. 
Which petition is ſigued by the intrant, and 
bears in ſubſtance, That he having ſpent ſome 
part of his time in ſtudying the laws, forms, and 
praftics of this kingdom; and being now inclined 
to uſe and exerce the office of a Notary-fublic, 
craves therefore to be examined, and, being found 
qualified, to be admitted ; and that the Lords may 
grant warrant to the clerk to ih admiſſion of no- 

C 3 5 taries 
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taries to mark bis protocol-book, receive bis cau- 
tioner, &c. 

This bill, before it be given in to the Lords, 
muſt be atteſted by one or two advocates, and 
as many writers to the ſignet, ſetting forth 
their knowledge of the perſon deſiring to be 
admitted, of his good fame, and qualifications 
to exerciſe the office of a Notary ; for by act 
of ſederunt, 3oth July 1691, it is enacted, 
That none be admitted Notar but on a petition gi- 
ven in to the whole Lords in preſence, with à cer- 
tificate ſubſcribed by credible perſons, that the pe. 
titioner is of good fame, and has had good breed- 
ing for qualifying him to exerce that truſt; and that 
the Ordinary on the bills, and other Lord Exa- 
minator, being met together, tate exact trial of 
the perſon's knowledge and qualifications, before he 
be admitted. This petition being read in pre- 
ſence, the Lords generally remit to the Lord 
Ordinary on the bills for that week, and the 
next week's Ordinary, to take trial of the pe- 
titioner's qualifications; and one of the four 
ordinary macers of the ſeſſion, at 2 
o'clock, takes the intrant, with his bill, 
the two Lords Examinators, appointed by the 
remit on the back of the petition ; who, by 
the above-cited a# 45. part. 11. K. Ja. VI. are 
to cauſe the perſon to be admitted give, in 
their preſence, a full proof of his writing and 
congruity, by forming ſome evident; as, a 
charter of ward, blench, feu-farm, burgage, 
mortification, or appriſing, a precept paſſed on 
a retour, a precept of Clare conſtat, an infeft- 
| ment 
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ment upon reſignation in favorem, or ad perpe- 
tuam remanentiam, an inſtrument of ſeiſin, a 
contract, a compromit, an acquittance, a pro- 
curatory, a tack, a reverſion, an ob igation, or 
ſome other common form of evident. 

- And if the Lords find the intrant qualified, 
"the mark and ſign the ſame upon the back 
of the bill. 

The bill being read next ſeſſion-· day by one 

of the principal clerks, with the report of the 
examinators, the Lords admit the petitioner 
to be a Notary- public, and remit to the Lord 
Ordinary on the bills to take his oath of al- 
ſurance, allegiance, abjuration, and de fidel: 
adminiſtratione officii, and grant warrant to the 
clerk to the admiſſion of notaries to mark Jus 
protocol-book. 
The petition, with the deliverance there- 
upon, is given to the perſon admitted; who, 
with the clerk to the admiſſion of notaries, 
goes to the Lord Ordinary on the bills, and 
he adminiſtrates to the perſon admitted the 
oaths aforeſaid. 

The oaths being taken, and ſubſcribed by 
the intrant, his charges of admiſſion, beſides 
two ſhillings Sterling paid, as the clerks of 
ſeſſion their dues for adminiſtrating the oaths, 
are as follows. 
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E. I, 

To the clerks of ſeſſion their dues * 

with the bill — — | 3 
To the macers — — — 3 O o 
To a ſheet of ſtamped paper, for 

writing the act of admiſſion, 5 10 
To the clerk of admiſſion of no- 

taries, — — — — 
To his ſervant, and value of the | 

protocol-book, — — — E 


1 66 13 4 


Total, beſide perſonal charges, 104 04 4 


£8. 18. 8 ee. 


The Notary being thus admitted, in his 
protocol-book his act of admiſſion and cau- 
tionry, with the ſign and ſubſcription- manual 
that he 1s to uſe at the end of all public in- 
ſtruments, are inſerted. All which ſhall be 
ſhewn in the next title. 


. 
Of the Notary's Protocol and Cautioner. 


His word protocol is derived from the 
Greek Ter: primus, and xa, membrum, 
becauſe it is the firſt draught of an inſtrument. 
It is defined by Viglius, in the title of the 
Inſtit. de teſt. ordin. u. g. to be the firſt ſteteb of the 
buſine(s, made for the ſake of memory, from whence 
afterwards the inſtrument is to be extended. 
The emperor Maximillian, in his conſtitu- 


tion concerning Notaries, $ 2. ordains, That 


every 
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every Notary have a protocol, and that be keep it 
carefully, and write in it in order with bis cun 
hand, all the act, and inſiruments verbatim, 10 
which he was Netary ; and that be keep and pre- 
ſerve a regiſter of them, ſo that receu: je may be 
had to the pretecol or regiſter, leib in order to 
ſupply inſtruments that are cſi, eiii r before or 
after the Notary's death, and l:kewwije to clear any 
doubt cr queſtion that may ariſe frem them. 

By the laws of Holland, the Notary muſt 
write down 1n his protocol all 2 to 
which he was Notary, having the ſubſcriptions 
of the parties and witneſſes, and that of the 
Notary himſelf; and thereafter tranſcribe the 
inſtrument therefrom, bearing, that it agrees 
with the protocol, Which if the Notary neg- 
lect, he is to be deprived of his office, and 
undergo an arbitrary puniſhment, Edict. Car. 
V. 4. Of. 1540. ert. 13. vol. 1. placit. Holl. 
p. 318. Nevertheleſs the inſtrument is not 
thereby improven; for this would be afford- 
ing an opportunity to Notaries corrupted by 
bribes, or otherwiſe, to render uſeleſs all in- 
ſtruments to which he was Notary, Radelan. 
cur. Ulirajet?. deciſ. 125. n. 2. And by the 
civil law, inſtruments extracted from the pro- 
tocols of Notaries, written by the Notary 
himſelf, are held as authentic, and not as co- 
pies, becauſe they are written by a public 
perſon ; wherefore they make faith in judg- 
ment, although the protocol be loſt, arg. /. 17. 
Cod. et l. penult. ff. de fide inſtrum. et Fachin. con- 


trov. jur. lib. 11. controv. 38. And it may be 
inferred 
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inferred from the 77th ac, parl. 6. Ja. V. that, 
at that time, an extrat from a protocol was 
probative as a principal inſtrument. 
Buy 44 43. parl. 6. Q. Mary, All Notaries 
are ordaincd to proauce their whole protocols, in 
order that they may be marked by the Lords, the 
leaves numbered, and the blanks marked in preſence 
of the Notary ; and theſe protocols to be delivered 
back, without any iuſpection or reading. And, 
By a# 45. parl. 11. Ja. VI. All Notaries are 
ordained, betwixt and the firſt of January 1588, 
to bring and preſent before the Lords of Sefſicn their 
Protocol. Books, to be confidered by them. The No- 
taries failing to preſent their protocols, ſhell net 
only be deprived, the inſtruments given after forth 
by them declared null; but alſo they ſball be pur- 


ſued as tranſgreſſors of the king's laws and atts of 


parliament, and puniſhed as perſons defamed, and 
unwortby to bear office or place of credit thereaf ter. 
In all the former acts concerning IN otaries, 
there is no mention made of his cautioner, 
until this a# 45. for the Lords, by this act, are, 
at the inſpection of the protocol-book, to know bow 
many of the cautioners are alive, that, to the con- 
tentment of the Lords, other new and ſufficient 
cautioners be found in place of the cautioners de- 
ceaſed, or who ſhall be found inſufficient. And it 
is likewiſe ſtatuted by this als, That the bonds 
and acts of each cautioner ſha!l extend againſt his 
heirs, and that each cautioner to be found in time co- 
ming by Notaries, for due adminiſtration in their 
office, ſhall-be in ſpecial obliged that their Protocol. 
books foal, within fifteen days after the Notary's 
deceaſe, 
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deceaſe, be brought to Edinburgh, and delivered 
to the clerk of regiſter, or his deputes, who ſhall 
be holden to ſatisfy, at the fight of the Lords of 
Sefſion, the relift, bairns, or executor of each No- 
tary, for the ſame. T he protocol-books are to be 
kept in the king's regiſter, and the clerk of regiſter 
and his deputes ſhall be anſtrerable therefere, and 
make the ſame patent to all the lieges having inter- 
eſt, upon reaſonable expenſe. The reaſon why 
they are ordained to be brought to the regi- 
ſter is, that falſe papers may be hereby tri- 
ed, and loſt papers may be made up; for if 
an inſtrument be loſt, the perſon in whoſe fa- 
vour it was at firſt made may-raiſe an action 
before the Lords, craving, that it maß be 
made up out of the Notary's protocol: and 
this, being nobilis officit, cannot be done before 
inferior courts ; vide Mackenzie's obſerv. on 
aft. 45. part. 11. Ja. VI. But the above act 
has not been duly executed, as appears from 
aft 22, parl. 22. Ja. VI. And the reaſon 
there given for the non- execution is, The in- 
tolerable charge it would draw upon the clerk-re- 
giſter, to give ſatisfatiion to the relifi of Notars 
fer their protocols, in regard of the great number 
of theſe books. Wherefore, 

The king and parliament, by this act, diſ- 
charges that part of the former, ordaining the 
clerk-regiſter to give ſatisfafion to the relid, &c. 
and ordains all perſons, relifts, chiluren, execu- 
tors, or others, havers of any protecel-beoks, as 
well of Netaries already decen/ed, as of Netaries 
that foall happen to deceaſe at ay time hereafter, 
70 
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to inbring theſe books to Edinburgh, and deliver 
them to "be we of regiſter, or his depute, to be 
appointed ly bim for that effect, under the pain of 
L. 100 Scots; at the delivery and inbringing of 
which protocols by the relifl, &c. the clerk-regi- 
ſter, or his depute foreſaid, is ordarned to make a 
note of the names of the ſaid relift, &c. of the de- 
funt} Notaries, to the effet? that when any ſhall 


purſue for a tranſumpt of ony inſtrument forth of 


the ſame, he ſhall be aſtricted to ſummon the re- 
lidl, &c. to the end ſatisfatiion, at the modifica- 
tion of the Lords of Seſſion, may be made to 
them. And by this att it is declared, That the 
foreſaid clauſe of this ads, for inbringing of pro- 
tocols, extends not to clerks of burghs-royal, whoſe 
reli, &c. are holden to deliver the ſame to the 
magiſerates of the burgh, to be made Jenny 
to all having intereſt. 
And by act of ſederunt, the 29th July 
1680, it is ordered, That letters on fix days be 
direct at the dlerk-regifter s inſtance, or his depule 
to the admiſſion of Notaries, charging the rel:f, 
executors, and cautioners of Notars, to bring in, and 
deliver to them the protocols of deceaſed Notaris, con- 
form to the acts of parliament , and alſo charging 
Notars «ho have informal or defective protocols, to 
produce them at the head burgh of the ſhire where 
the Notary does refide, before the ſaid depute; and 
when cautroners are inſufficient, to renew the fame; 
and that general letters be directed, at the clerꝶ regi- 
ſter's inſtance, for that end, on a liſt ſub/cribed by bim. 
In a deciſion, 1th February 1680, the 
Lord Regiſter contra Sir William Primroſe, 
| clerk 


Lo 
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clerk of the Notaries, it was found, That the 
Regiſter's depute, called the clerk of the Nota- 
ries, was deprivable, for not calling in the 
protocols of deceaſed Notaries by the ſpace of 
five years; to which the Lords found him 
actually obliged, though it was alledged, 
That by the acts of parliament he was only 
. obliged to receive the protocols when they 
were brought in, but not to call for them; 
nor was it poſſible for him to know when No- 
taries died; and therefore, by the above- 
mentioned 44 45. parl. 11. Ja. VI. ſheriffs, &c. 
are ordained to acquaint him of the death of 
Notaries within their juriſdictions : for it was 
urged, that the obligation to bring in the 
protocols being committed to this clerk, and 
he being only intruſted with it, the act would 
be eluſory if he were not obliged to do dili- 
gence, ſince none elſe could do it, and he 
might eaſily inform himſelf, at leaſt once a- 
year. It was alſo debated, That, by the above 
act, the clerk to the Notaries was obliged to 
underſtand ſufficiently the office of Notary ; 
though it was anſwered, That he was no fur- 
ther obliged than to draw a bill for their ad- 
miſſion. Vide Mackenzie's obſerv. on the above 
act, and Starr's decrfecns, part 2. p. 759. 

The Notary then gets from the clerk to the 


admiſſion one of theſe protocol-books ; and 


this protocol is marked by the clerk in ſeveral 
of the leaves, which will be better underſtood 
by inſerting the following docket, which is 

D written 


| 
| 
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written in the middle of the laſt leaf by the 


— 


clerk. 
Edinburgh, June 1. 1739. 


- 


His protocol contains fourſcore and ten 
leaves, whereof the firſt, laſt, and every 
tenth leaf is marked with my ſign and ſub- 
ſcription manual, and all the reſt of the leaves 
with my name allenarly, 

J. NM. 


The following act of admiſſion was former. 
ly not only inſerted in the regiſter kept by the 
clerk of the Notaries, but likewiſe inſerted in 
the Notary's firſt protocol. At preſent it is only 
inſerted in the regiſter kept by the clerk, and 
the Notary gets a commiſſion ſigned by the 
clerk, in which the long docket is alſo inſerted; 
which commiſſion, for a further illuſtration of 
this ſubject, I thought proper to inſert : and, 
although the king's letters are not now uſed 
to paſs his Majeſty's own hand (as has been 
ſaid, p. 26.), yet they paſs the cachet, and 
are delivered to the Notary, which he keeps. 


Apud Edinburgum, vi geſimo die menſis Novem- 
bris, anno Domini milleſimo ſeptingentgſim 
trigefimo nono, regnique S. D. N. Regis an- 
no decimo tertio. 


HE which day, in preſence of the Lords 
of Council and Seſſion, compeared A B 
| writer 
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writer in Edinburgh, of the age of twenty- 
five. years or thereby, and produced the pre- 
ſentation under written, whereof the tenor fol- 


lows. 


GEORGE Rex. 
Hancellor, Preſident, and remanent Lords 
of Council and Seſſion, we greet you 
well. Foraſmuch as we are informed of the 
literature, qualifications, and good education 
of our lovit A B, that he 1s able and qualified 
to uſe and exerce the office of a Notary-public 
to the lieges, it he were admitted thereto ; 
herefore it 1s our will, and we charge you to 
take trial of his literature, qualifications, and 
ood education, for uſing and exereiſing the 
7g office of Notary ; and, being found able 
and qualified, that ye admit him thereto, and 
authoriſe him, with your Lordſhips teſtimo- 
nial thereon, conform to the order uſed and 
obſerved in the like caſes. Given at, Sc. 


Conform whereunto, the ſaid A B deſired 
to be admitted Notary-public, and, after trial 
taken of him by H D and R D, appointed 
to be Lords Examinators, they underſtandin 
him to be able and qualified, the Lords have 
admitted, and hereby admit him thereto ; and 
he hath made faith, that he ſhall truly and le- 
gally adminiſtrate therein during the time of 
the ſaid office; and likewiſe hath taken the 
oaths of allegiance, aſſurance, nd abjuration, 
14-2 conform 
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conform to the laws; and ſhall obſerve the 
acts of parliament made anent Notaries. And 
for his obſerving and doing of juſtice in the 
ſaid office of Notary, 7 D writer to the ſig- 
net hath become cautioner for him; and they 
bind and oblige them conjunctly and ſeverally, 
their heirs, executors, ſucceſſors, and intro- 
mitters with their goods and gear whatſome- 
ver, to refund to ail parties, damnificd by 
giving any inſtrument in time coming, ſuch 
ſums of money as the Lords ſhall be pleaſed 
to modify. And alſo the ſaid A B, and his 
ſaid cautioner, bind and oblige them and their 
foreſaids, conjunctly and ſeverally, as faid is, 
that he ſhall inſert in his protocot-book with 
his own hand, all inſtruments of ſciſin, reſig- 
nation, and other inſtruments of conſequence 
that ſhall be given under his ſign and ſubſcrip- 
tion manual, within fifteen days next after the 
giving thereof, under the pain of one hundred 
pounds Scots, in cafe he ſhail happen to con- 
travene the premiſſes, and ſhali be puniſhed 
by deprivation and other puniſhment, as the 
Lords ſhall think expedient. And ficklike, 
the faid A B, and his ſaid cautioner, bind and 
oblige them and their foreſaids, conjunctly 
and ſeverally, as ſaid is, that the ſaid A B, 
and his heirs and ſucceſſors, havers of the ſaid 
protocol-book, ſhall, within fifteen days next 
after his deceaſe, (whenever the ſame ſhall 
happen), bring and deliver the faid protocol- 
book to the clerk of admiſſion of Notaries, 


and his ſucceſſors in office, under the pain of 
| one 
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one hundred pounds money foreſaid, conform 
to the act of parliament. And the faid 43 
grants him to have received from 7 N, clerk 
to the admiſſion of Notaries, an Protocol-book, 
containing the number of four ſcore and ten 
leaves, all marked by the ſaid 7 V, in man- 
ner following, viz. The firſt leaf and every 
tenth leaf with Ins ſign and ſubſcription ma- 
nual, and the reſt wich his name allenarly. 
And the ſaid A B, and his ſaid cautioner, bind 
and oblige them and their foreſaids, conjunct- 
ly and ſeverally; as faid is, that the ſaid A B 
ſhall perfect the ſame to the final end thereof, 
with — inſtruments of the . fore- 
ſaid, if he be on life, and after perfecting 

thereof, ſhall produce a new book, to be mark- 
ed by the ſaid clerk to the admiſſion of Nota- 
ries, or his ſucceſſors in office. And ſicklike, 


the ſaid A , and his ſaid cautioner, bind and 


oblige them and their foreſaids, conjunctly 
and ſeverally, as ſaid is, that the ſaid 4 B 
ſnall not inſert any inſtruments in any other 
book not marked by the clerk to the admiſſion 
of Notaries, under the pain of one hundred 
pounds money foreſaid, beſides the loſing the 
office of Notary; which, upon any ſuch fail- 
zie, (of inſerting any fuch inſtruments in any 
other book not marked by the clerk to the 


admiſſion of Notaries), ſhall 19% fafo become 
void and null: and that he ſhall inſert, in what- 


loever bonds, contracts, or diſpoſitions he 
ſhall happen to write, the clauſe of regiſtra- 
tion in the books of council and ſeſſion, under 

D 3 the 
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the pain of deprivation: And finally, the ſaid 
A B binds and obliges him and his foreſaids 
to relieve” the ſaid 7 D his cautioner, and 
his foreſaids, of the haill premiſſes: and 
he and his cautioner are content and con- 
ſent that letters of horning be direct here- 
upon, upon an ſimple charge of ſix days 


allenarly ; and the Lords have interponed 


their authority; and the ſaid 4 B hath fub- 

ſcribed hereto his ſign and ſubſcription ma- 

nual, that he is to uſe at the end of all pu- 

blic inſtruments that are to be expede by him. 
Here follows the docket, as in p. 44. 


Copy of the commiſſ won preſently given ind ſubſcribed, 
upon ſtamped paper, by the clerk, to lag enge 
admitted Notaries. | 


At Edinburgh, tbe fl 45 of N nien one 
thouſand ſeven hundred and thirty-nine years, 

and of his Majeſty's reign the thirteenth 
Near. T0 odd bf | | 


Hich day A B being duly and lawfully 

"preſented to the Lords of Council and 
Seſſion, is, after examination, found qualified, 
and thereupon admitted by their Lordſhips a 
Notary- public, with his Majeſty's authority, to 
uſe and exerce the ſaid office as fully and free- 
ly as any other does, or may do, within Scot- 
land: and as he hath given his oath de deli ad- 
miniſtratione, and received a protocol- book of 


ninety one leaves, all duly marked by me = 
e 0 cler 
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clerk hereto ſubſcribing ſo he hath found 
caution for the honeſt and faithful adminiſtra- 
tion of his office, conform to law, under the pain 
of deprivation, and ſuch other puniſhments as 
the ſaid Lords ſhall inflict, and likewiſe of ſuch 
fine to be paid by him and his ſaid cautioner 
as the ſaid Lords ſhall think fit, and to ſatisfy 
and pay to every perſon prejudged by his male- 
adminiſtration, ſuch damages as the ſaid Lords 
ſhall modify, under the penalty of L. 100 Scots 
money, over and above performance; as alſo 
to uſe the like ſign and ſubſcription manual, as 
is hereto annexed, in all inſtruments of ſei- 
fin, reſignation, and other inſtruments of im- 
portance which ſhall be given by him; and to 
inſert in his protocol all ſuch inſtruments of 
importance, within fifteen days after his ſub- 
ſcribing thereof, under the like penalty for 
each failure, beſides forfeiture of his office; 
as alſo, that how ſoon the protocol book now _ 
delivered him ſhall be completely filled up, 
that he ſhall, within fifteen days thereafter, 
produce a new book, to be marked by me the 
clerk, or my ſucceſſors in office, and ſo ſuc- 
ceſſively, as a former book ſhall be finiſhed, 
ſhall take a new one, marked as ſaid is, under 
the penalty of L. 100 Scots for each failure; as 
allo, that under the like penalty he ſhall make 
patent his protocols, to be inſpected by me 
and my ſucceſſors, as oft as deſired ; and that 
his heirs and executors, within fifteen days af- 
ter his death, ſhall bring and deliver all his pro- 


tocol-books to me, and my ſucceſſors; and 


allo, 


| 
| 
| 
| 
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alſo, that in all bonds, contracts, and diſpoſi- 
tions to be wrote by him, he ſhall inſert 2 
clauſe for regiſtration thereof in the books of 
council and ſeſſion, under the like penalty of 
L. 100 Scots, in caſe of failure. Extracted 
upon paper firſt duly ſtamped, from the re- 
cords of the admiſſion of Notaries, by me Mr 
F Nclerk thereto, this firſt day of November, 
one thouſand ſeven hundred and thirry-nine 


years. 
| J. N. 
Follows | the fign and ſubſcription manual, to be 


uſed by the ſaid A B in all inſtruments of impor- 
tance. 


THIS +++ ++ +43» Ef ego vero 


* Qui vult finem, dat et media. 4 B Clericu 
SHIITE IH S434 anni Andres 


8 43 N. P. | - diæceſeos, ac 


ShhES$344+++$++++++++++++ +++ Notarius publi- 
cus authoritate regali, ac per Dominos Concilii et 
Seſſionis ſecundum tenorem atti parliamenti admiſ 


. ſus: Quia premiſſis omnibus et ſingulis, dum fic ut 


premittitur, dicerentur, agerentur, et fierent, una 


cum prenominatis teſtibus præſens perſonaltter inter- 
fui; eaque omnia et ſingula præmiſſa fic eri vidi, 


ſeroi, et audivi, ac in notam cepi: ideoque hoc pre- 


ſens publicum inſtrumentum / manu mea fiaeliter ſcri- 


ptum) exinde confeci, ac in hanc publici inſtrumen- 


ti formam redegi, fignoque, nomine, et cogno- 
mine meis ſolitis et conſuetis, fignati et ſub- 


ſcrigli, in fidem, rebar, et te/timonium veritatis o- 


ſnnium 
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mnium et fingulorum præmiſſorum pes et requifi- 
ts. B. N. P. 


The above docket is alſ written at the end 
of the act of admiſlion, in the clerk's re- 
giſter, in a column towards the right hand, 
and towards the left is written the Notary's 
ſign and ſubſcription manual, and at the foot 
the cautioner ſubſcribes, and again the Nota- 
ry for his relief, And further, this docket 
is uſed by the Notary in all inſtruments of mo- 
ment; and for inſtruments of leſſer moment 
he has another ſhort one, which 1s not made 
up of a number of fixed and unalterable words, 
like the atteſtation ſubjoined to inſtruments of 
higher importance, but is ſuch as the Notary 
alto aſſumes to himſelf at his admiſſion. One 
or two of which I have thought proper to ſub- 
join, and ſhall not repeat them hereafter; as, 
Quod vidi aſſero. — Que atteftor. — Præmiſſa eſſe 
vera, ego A Notarius publicus reguiſitus, atte- 
fer: Or, La efſe ut premittitur, ego A B N. P. 
rogatus, atteſtor; and the like. 

Beſides theſe dockets there are two or three 
more compoſed of a certain form of words 
ſuitable to the buſineſs or paper they are ap- 
plied to; and that either in atteſting doubles 
of original papers, or ſubſcribing tor perfons 
who cannot write. The docket adjected to 
copies of wiits will run thus. 

„What is above [or before] written, is a 
true, full, and exact copy of the original, Sc. 
Ny [ter take in the name of the paper] made and 
* granted 


ne, 
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* granted by A to B, of the date, tenor, and 
contents particulariy above [or before] writ- 
< ten, without addition, diminution, or altera- 
tion whatſoever ; being duly collationed and 
* compared by us Notaries-public, at, &c, 
„ betore theſe witneſſes, Oc.“ 


The ſame in Latin. 


Quod eſt ſupra ſ vel antes] ſcriptum, eſt vera, 
Plena, et exatta copia originals, & c. ſactæ et con 
ceſſæ per A, ad et in favorem B, de data, tenore, 
eb contentis particulariter ſupra rvel antea] ſcriptis, 
abſque additione, diminutione, et variatione aliqua- 
li, debite collationate et comparatæ per nos Notari- 
os puvlicos ſubſcribentes, apud die menſis — 
anno Domini milleſimo ſepting entęſimo trige/imo no- 


nao, coram bis teſtibus, &c. 


Anzther form of the ſame. 


14A. Notary- public under-ſubſcribing,co 
6 hereby teſtify, that this preſent copy above 
« written, taken from the original inſtrument 
* or contract, Sc. of the date and tenor at 


length above written, being diligently 


« hearkened, ſeen, and read by me; and be- 
cauſe in all things, and by all things, I found 
it to agree verbatim with the principal and 


original above. ſpecified ; and that it is nei- 
ther raſed nor cancelled in any part there- 
of; therefore I, together with another Ne- 
ah . have ſubſcribed the ſame, te- 
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« ſtifying this by our ſign and ſubſcription 
« manual, at before witneſſes ſpe- 
« cially called and required to the premiſ- 
« ſes.” 


“So it is, I D, Notary-public, and co-notary 

« in the premiſſes, ſpecially called and requi- 

« red, do teſtify the truth of the above-named 

« copy, in all things, and by all things, as a- 

„ © bove ſet down, by this my fign and ſubſcrip- 
(„tion manual.” 


5 The docket adjected to writs when perſcns 
„cannot write, will run thus: 
1 De ſpeciali manaato dicti A (a), calamum tan- 


= WW gentis, ſeribereque neſcientis (S), ut aſſeruit, ego B 
%- WH Notarius publicus pro eo ſubſcribo. 

If a Notary l accept a bill of exchange 
for one who cannot vrite, the docket may 
run thus: 

De ſpeciali mandato dicti A, calamum tangen- 
. tis, ſcribereque neſcientis, ut aſſeruit, ego B No- 
'c WY forins publicus acceptationem billæ cambii ſupra- 
or Bt [cripte pro eo ſubſeribs, apud —— die menſis 
at anno Domini ———, coram his teſtibus 2 
ly a pre miſſa vocatis et requiſitis. 

The co-notary's docket : 


Et J militer, de ſpectali mandata, &c. ego C 


-l- {a ) If the perſon be unknown to the Notary, add, 20 

e- mihi, ſed dictis teſtibus noti, proat ipft aſſeruerunt. 

* If the perſon could write, but by ſome diſeaſe or 

6 eporal impediment, is hindered, add here, ob agnitudi- . 

nem, ins Heads paraly/in, vulnus, &c. as the fact is. 
x"  Notarius 
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Notarius publicus, et co notarius publicus in pre- 
miſſis, acceptationem, &c. data, loco, et coram 
teſtibus ſupraſcriptis. 

The Notary being thus furniſned with all 
things neceſſary, may practiſe over all Scot- 
land, in all honeſt and lawful buſineſs rela- 
tive to his office; which may be reduced to 
the following heads. 

1. The giving, forming, and extending of 
inſtruments when required by parties. 2. 
The giving and extending of notorial co- 
pies of papers. 3. The fubſcribing of writs 
and ſecurities for and at the requeſt of per- 
ſons who either: cannot write themſelves, 
or who can write, but by reaſon of ſome 
ſickneſs or indiſpoſition, or other temporal 
impediment, are at the preſent time inca- 
pable. Which ſhall be diſcourſed of in their 


proper places. 


| m 

| | , 
PARTI ko 

Of Notorial Inſtruments of all kinds by 
| th; 

FI. E 4. m⸗ 

Of Inſtruments in general. 11 


N the former part of this treatiſe I have 
iven a ſhort account of the different 


© kinds of Notaries, and the way 1 
uſe 
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uſed of admitting ſuch as incline to practiſe 
that employment in this kingdom: in the 
next place, 1 come to narrate the ſeveral kinds 
of inſtruments that are commonly now in 
uſe, as well for the completing, as thoſe re- 
quiſite and neceffary for the extinction of he- 
ritable rights; in doing of which I ſhall en- 
deavour, as much as poſlible, to illuſtrate 
of the inſtruments, ſo as that one may be en- 
2. abled to extend, form, and draw up any in- 
o- ſtrument whatever. 
its An inſtrument may be defined, 4 ſelemn 
r- and duly-regulated deed or writing, made and gi- 
es, ven under the hand of a Netary-public, as 4 
ne proof and evidence of what is legally done,” and 
ral formally therein repreſented. 
ca. The requiſites of all inſtruments, as well 
eit as every other law-writing, conſiſt in its be- 
ing agreeable to law, and tuch as is in com- 
mon uſe; its being certain either in itſelf, 
or relatively, with reſpect to another writing 
mentioned in it, and to which it refers, and 
by which it can be made certain and determi- 
ned, and from which may appear what it 
contains: for it is equipollent in law, not 
ds. to be, and not to appear ; and an inſtrument 
that is doubtful, uncertain, or general, 
makes no faith. 

In its form, it muſt be perfect, i. e. have 
all the uſual clauſes of ſtyle, and other ſolem- 
nities; it muſt not be raſed or ſcraped with 
a knife, or vitiated in any part of it, which 
will mar and keep it from being probative : 
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for every writing is individuous, i. e. it muſt 


be admitted wholly or rejected wholly, e. 


cept it conſiſt of divers articles of ſeparate 
matter, ſo as, one of them do not relate to 


the other, and may ſubſiſt by itſelf; but this 


is doubtful, and depends on circumſtances 
in arbitrio judicis. . 


The mind and deſign of parties ſhould be 


diſtinctly ſet down, and expreſſed in words 


not vitious in orthography or grammar, aad 
the ſentences well conceived, that the writing 
be effectual and obligatory : for the words 
ſet down are to be judged not to be idle, 
but operative. 

The ſettled order and tenor commonly WW 


made uſe of in that kind of writing, and e- 


ſtabliſned by immemorial cuſtom of ſtyle, 


is to be obſerved. 
Of this order in general there are three 


parts: 1. The beginning, from which the 


minds of the contractors may be gathered. 
2. The middie, which is regulated by the 
extremes, i. e. the antecedents and con- 
ſequents. 3. The end or concluſion. 

The requiſite ſolemnities in all inſtru— 
ments, by the civil law, were theſe follow- 
ing: The year of the emperor's reign ; the 
name of the preſent conſul ; the number of 
the indiction ; the month, and day of the 
month on which the inſtrument- was made, 
Novel. 47. cap. 1. in pr. § 1. the witneſſes 
names Sie, deſignations preſent, Novel. 73. 


2 
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fide inſtr. n. 5. the name of the Notary: and 
to all which the Emperor Maximilian, in 


c 
10 f his conſtitution concerning Notaries, made 
in the year 1512, F 1. ordered, that the 
5 name of God ſhould be invocated in the bes 
5 ginning of all inſtruments. 

in this kingdom inſtruments of moment 
* 4 are completed by the ſolemnities following: 
ls 1. The invocation. 2. The year of our 
d Lord. 3. The month. 4. The particular 


S aday of the month. g. The year of our Sove- 

reign's reign. 6. The preſence of the No- 
tary and witneſſes. 7. The compearance of 
the party, or his procurator. 8. The ſub- 
ly ſtantial part of the inſtrument. 9g. The re- 


© If quiring inſtruments from the Notary by the 
„parties concerned upon what was done. 

10. The place where, and the particular 
ee WW hour of - day in which the inſtrument was 
f taken. . The names and deſignations of 


the witneſſes preſent. Laſtly, The Notary's 
be docket. All which will be clearer by the 
following example. 


IV nomine Domini (a) noſtri Feſis Chriſti, A- 
nen. Per hoc præſens publicum inſtrumentum 
cundlis pateat evidenter et fit notum, quod anno 
| incornationis Domini milleſimo ſe eptingentefi imo tri- 
geſimo nono, menſis vero Decembris die vigeſima 


(a) vel, In Dei nomine. Amen. Vel, In namine Pa- 
tris, Filii, et Spiritus Sancti, Amen, 


E 2 prima, 
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prima, regnique S. D. NV. (a) Gecrgii Secundi, 
Dei gratia, Magne Britanniæ, Francie, et Hi. 
bernie Regis, fiacique diſenſoris, anno decimo ter- 
tio, in mei Notarii publici teſtiumque ſubſcribenti- 
um (a) preſentia per ſonaliter comparuit A, | hoc 
looo inſtrument! pars ſubſtantialis inſeritur, et 
deinde ſubſequuntur he: verba], de et ſiper 
quibus omnibus et ſiugulis dittus A, a me Netarig 
publico ſubſcribente, fibi fieri petiit unum vel plura 
inſtrumentum ſeu inſtrumenta, publicum ſeu publi- 
ca. Atta erant bac Edinburgi, in domo B mer- 
cateris ibidem, in clauſura vulgo vocata et in 
inferiore camera ejuſdem, horas inter et 
ante | vel poſt | meridiem, die, menſe, anno Do- 
mini regnique Regis ſupraſcriptis, præſeutibus iti- 
dem probis viris Ce D teftibus ad preamiſſa vo- 
catis pariterque rogatis et reguſſitis. [ Deinde 
ſubſequitur ſignum cum ſigillo Notarii.] 


The ſame in Engliſb. 


the name of God, Amen. Be it known 

to all men by this preſent public inſtru— 
ment, that upon the twenty-firſt day of De- 
cember, One thouſand ſeven hundred and 


(a) By theſe letters S. D V. is to be underſtood Sere- 
niſimi Domini noſtri: and I find that the Roman empe- 
rors, in all public inſtruments, were called Sacratiſſimi. 

% In old ſtyle, it was ſub/criptorum, but ſince the att 
of parliament 1681, all witneſſes muſt ſign inftruments of 
importance, (as ſhall be noticed hereafter) ; and therefore, 
ſince that act, this word is changed from /u}/criptorum to 
ſabſeribentium, | 


thirty- 
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thirty nine years, and of the reign of our Sove- 
reign Lord George the Second, by the grace 
of God, King of Great Britain, France, and 
Ireland, defender of the faith, the thir- 
teenth year, in preſence of me Notary-pu- 
blic, and witneſſes ſubſcribing, compeared 
perſonally A, [here inſert the ſubftantial part of 
the inſtrument, and then the formal, as follows] ;,. 
whereupon all and ſundry the premiſſes the 
faid A aſked, required, and took inſtruments, 
one or more, from me Notary-public. Theſe 
things were done at Edinburgh, in the houſe 
of B merchant there, in cloſe, and in 
the lower room thereof, betwixt the hours of 
— and — before [or after] noon, before, and 
in preſence of C and D, witneſſes to the haill 
premiſſes ſpecially called and required, &c. 


As to the place — inſtrument was 
made, it is to be remarked that it is twofold : 
1. The place in general, as that of a city, vil- 
lage, manſion-houſe, Sc. and, 2. What the law- 
yers term locus loci, or the ſpecial houſe, or 
particular room of that houſe, as in the above 
inſtrument; as to which, if the buſineſs require 
the lecus loci to be mentioned, then the inſtru- 
ment mult bear it. Vid. Author. Artis Notari- 
at. p. 304. 

The words aſced and required are ſo neceſſary 
in all inſtruments of importance, both with 
reſpect to the Notary and witneſſes, that Craig, 
lib. 2. dieg. 7. tells us, that the omiſſion there- 
of with reſpect to the Notary, will vitiate the 

| E 3 inſtrument; 
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Inſtrument ; and further adds, that the diffe- 
rence betwixt the Notary's being aſked and 


required, and the witneſſes, is, that the requi- 


ſition of the Notary is always to be expreſſed, 
but that of the witneſſes may be ſometimes 
reſumed. 

Of old, the inſerting and deſigning of wit- 
neſſes was ſufficient, although they did not 
ſubſcribe; but by att 5. parl. 3. Charles II. all 
writs are declared null and improbative, except 
the witneſſes ſubſcribe ; and the act particu- 
larly mentions, that witneſſes muſt ſubſcribe 
all inſtruments of ſeiſin, reſignations ad remanenti- 
am, and inſtruments of intimation of aſſignations, 
tranſlations, or retroceſſions to bonds, &c. From 
this ſtatute it is fit to obſerve, although other 
1nſtruments taken by Notaries, not mentionedin 
his at, continue in their former condition, 
and need no ſubſcribing witneſſes; neverthe- 
leſs it is more ſecure, that witneſſes ſubſcribe 
all kinds of inſtruments, which will the better 
fix in their memory what they ſign : for which 
end every Notary ought to be cautious to 
have preſent with him, at all his inſtruments, 
honeſt and faithful witneſſes, not liable to any 
exception, and always ſuch a number of them 
as are requiſite and neceſſary for the particular 
buſineſs to which they are called; and the 
more the better; but at the leaſt two. Vide 
infra, tit. 8. | 

Inſtruments of leſs moment do not require 
Jo many ſolemnities; and the invocation is ge- 


gin 
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gin with the place, day of the month, and par- 
ticular name thereof, the year of God, and of 
the king or queen's reign, 1n the following 


manner: 


Apud Edinburgum, vigeſima prima die menſis 
Decembris, anno Domini mulleſimo ſeptingenteſimo 
trigeſimo nono, S. D. N. regis anno decimo tertio. 
Qua die, in mei Notarii publici et teſtium, &c. 
Or thus in Engliſh: * At Edinburgh, the 
« twenty-firſt day of December, one thouſand 
« ſeyen hundred and thirty-nine years, and of 
« his Majeſty's reign the thirteenth year. The 
« which day, in preſence of me Notary-public, 
« Cc. 

There are, in moſt part of inſtruments, 
three perſons neceſſary, beſides the witneſſes, 


as in ſeiſins, intimations, requiſitions, , &c. 


For the completing of ſeiſins, the preſence 


of the ſuperior or his bailie, the vaſſal or his 
attorney, and the Notary, are requiſite; for 


intimations, the perſon intimator, the perſon 
to whom intimate, and the Notary ; for re- 
quiſitions, the perſon requiring, the perſon 
from whom required, and the Notary. 

As a Notary is a ſort of judge, (the civi- 
lians, as has been already obſerved, call him 
a chartulary one), exerciſing voluntary juriſdic- 
tion, he can do nothing but at the deſire, and 
by the order of parties, or their procutators; 
therefore he cannot be Notary and witneſs to 
his own deed, as was found in the caſe Leckie 
contra Cuningham, 20th November 1627, 
oblerved by Durie ; nor can he be. both pro- 

curator 
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curator and Notary, Mackenzie's Inſtitutions, 
book 3. tit. 5. 3. and Scot contra Drumlanric, 
July 3. 1628, obſerved by Durie : neverthe. | 
leſs, according to foreign cuſtom, and for the 
fa-ilitating of commerce, it is ordinary for 
Notaries in this kingdom to proteſt bills at the 
deſire of merchants, without any procurator. 
* When one 1s authoriſed and impowered by 

another to appear in any buſineſs as his procu- 
rator or attorney, it ought to be done by a writ 
under the party's hand ; and although the con- 
ſtituent's papers are frequently holden as ſuff- 
cient, yet the Notary ought to be conſcious 
of this mandate to the procurator : however, 
in requiſitions this does not hold ; for an in- 
ſtrument of requiſition was found null, be- 
cauſe it did not bear a procuratory produced 
the time of the requiſition : and, although an- 
other inſtrument was produced, extended by 
the ſame Notary, bearing a procuratory pro- 
duced, the Lords refuſed to admit the fame, 
after the judicial offer of the firſt (the caſe not 
being betwixt the wadſetter and reverſer, but 
betwixt a creditor and donatar) ; although it 
was pled in ſupport of the firſt inſtrument, 
That the Lords had, in many cales, ſuſtain- 
ed requiſitions or premonitions by procurators, iſ 
without mention either of the production or 
reading thereof, when an anterior procuratory Ml - 
is produced in proceſs, and when the procu- ; 
ratory was not called for, 12th January 1677, Ml 
the creditors of Wamphray contra the Laird 
of Calderhall, obſerved by Stair. N 
Likcwiſe 


r ¾ Ä—ũ.J COST é •.-“.. e 


_» 
2 
8 
_ 
* 
MX 
1 
* 
2 
— * 
. 
* 
8 
E 
9 
* . 
* 
- 
4 
2 
a” + 
** 
>. 
* 
4 
Bc: 
25 
7 
Pw; 
* 7 
r. 
£1 
2 
4 
* * 
. 
1 
4 
GI 
A 
5 
4 
4®, 
—. 
PP 
Tm 


n 


Tit. I. Of Inſtruments in general. 57 

Likewiſe the party authoriſed as procurator, 
ſhould not only have a procuratory, but it is 
alſo incumbent on him to deliver his procu- 


ratory to the Notary, to the effect the Notary 


. may read the ſame to the party, although the 
perſon to whom intimation is made ſnould 
neither deſire nor require to ſee the procura- 
tory; for the Notary's reading thereof, with- 
out the procurator's order and direction, is 
not an act of his office, nor does it belong to 
him to be Notary to his own deed, but in fo 
far as he has the preceding warrant of the 
WT requirer : wherefore it is neceſſary for the 
WT procurator to delire the Notary to read the 
ſame; upon which he ought to do it, and give 
& inſtruments thereon. Nor will a probation 
by witneſſes, that the procuratory was produ- 
fi Y ced, be admitted; becauſe ſuch ſolemnities 
y : are not preſumed, and cannot be proven by 
3. vuitneſſes, but by valid and formal inſtruments, 
= Dirleton, p. 211. . | 
ot Requilitions made to minors mult alſo be 
ut made to their tutors and curators perſonally, 
iter at the market-croſs by letters of ſupple- 
t, ment; and although an inſtrument of requi- 
n.  fition bear that it was made at the market- 
s croſs to tutors and curators, yet without 
» theſe letters it will be null, as was found 
i 15th June 1680, Gordon contra Earl of 
v. Weeniberry, obſerved by Stair. But requi- 
ſitions made to minors by their ſuperiors, 
7 to come to treat and confer upon a purpoſe of 


marriage, or the like, needs not be made 
= | to 
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to their tutors and curators, but 1s ſufficient 

if made to the minors themſelves ; becauſe 
the conſent of tutors and curators is not requi- | 
ſite to the minor's marriage, and fo they need 
not be required; as was found 3d July 1622, 
French contra L. Thornidykes, oblerved by 
Durie. 4 
Although what in the firſt part has been | 
ſaid anent the Notary's protocol, may be [| 
thought ſufficient ; yet, by the following de- 
ciſion, Notaries will obſerve how cautious 
they ought to be in making out and ſigning 
the minute of any buſineſs, or inſerting it in 
their protocol; leſt, by any unforeſeen acci- 
dent, they, by their negligence or omiſtion, 
may render. the whole buſineſs abortive, and 
thereby ſubject the party- employer to a great 
deal of fruitleſs charges and expenſes. The 
cafe was thus: A requiſition from a debtor 
being made in preſence of witneſſes, and an 
inſtrument thereon required from a Notary, 
who wrote with his own hand a minute, but 
deceaſed while an inſtrument was to have been 
extended; the requirer purſued the debtor 
for extending and making up the inſtrument ; 
and craved, that he (the debtor) and the B 
witneſſes might be examined; and that, up- 
on probation that the requiſition had been 
made conform to the ſaid minute, an inſtru- 
ment under the clerk-regiſter's hand ſhould be J 
equivalent to one which the deceaſed Notary Ml © 
might have ſigned. The Lords refuſed the 
ſaid deſire, in reſpect the ſaid minute was 3 5 

ther 
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ther ſubſcribed by the Notary, nor in his pro- 
tocol. And Dirleton in this deciſion, deciſ. 102. 
adds, That requiſition, or ſuch attus legitimi, 
cannot be proven but by inſtruments perfect- 
ed as to all neceſſary folemnities, at leaſt the 
minutes of the ſame under the Notary's hand. 
And though the debtor, or party concerned, 
may know that ſuch deeds were done de facto; 


H . . 
they may be ignorant, and are not obliged to 
declare whether they were legally done or 
„not. 
8 a 
„As to the particular ſort of paper or ma- 
terial on which inſtruments of conſequence are 
co be writ, the conſtitution of the Emperor 
1- 3 : 
„Maximilian, mentioned above, ordains all 
4 3 notorial inſtruments to be written on parch- 
is ment; but Gail, in his pract. of. lib. 1. ob. 
\ 119. 7. 3. adds an exception, Unleſs by cu- 
* ſtom it be otherwiſe; becauſe (faith he) ſuch 
n cuſtoms are allowed of in the ſovereign court 
R Jof the empire, called the Imperial chamber, 
, 


E notwithſtanding of that conſtitution. 
& Formerly in Scotland inſtruments of impor- 
tance, ſuch as ſeiſins, &c. were either written 
on parchment or paper; for there never was 
a legal neceſſity to write them on either, until 
that by an act of the Britiſh parliament, the 
oth year of Quern Anne, it is ſtatute, that 
all inſtruments of reſignaticn of any heritable right, 
as of houſes, lands, tithes, mills, fiſhings, &c. all 
charters of reſignation, confirmation, Novo damus, 
or adjudication, retcurs of any ſervice of heirs. 
precepts of Clare conſtat, and ſeiſins of all kinds, 
&c. 
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&c. ſhall be written on ſtamped vellum, un- 
der the pain of nullity. On all which ſkins, 
whereupon the ſaid evidents are inyroſſed, 
there is a duty of 25. 3 d. Sterling, beſide; if 
the price of the vellum, paid to the collector 
of the ſtamp- duties; and this duty is to con- 
tinue for the ſpace of 32 years, from and af. 
ter the 10th of June 1712: and all writings, 'Y 
rights, and obligations aforeſaid, written on | 
vellum and not ſtamped, ſhall not be. avail. Þ 
able in law or equity, unleſs L. 5 Sterling, . 
together with the above duty for every ſuch 4 
writing, be paid. 3 
There are in Scotland various kinds of in- 
ſtruments made uſe of; ſome of which are re- 
quiſite and neceſſary for completing or ex- 
tinguiſhing heritable rights : to the firſt of 
which, inſtruments of ſeiſin and reſignation 
relate; to the latter, inftruments of premo- 
nition, conſignation, requiſition, and atten- 
dance. To the completing of perſonal rights 
relate inſtruments of poſſeſſion, intimation of 
perſonal obligations, and inſtruments requi- 
ring perſons to do, pay, or perform ſomewhat, 
or ſomewhat to be done by the taker of the 
inſtrument; as requiring ſums due by bills 
or bands, where there 1s a clauſe whereby the 
creditor is obliged to require his money; ot 
inſtruments that a debtor is to conſign a ſum 
duc by bond, if the creditor refuſe to accept 
of the ſum ; amidſt a number of others, as 


you will ſee by the ſequel. 
TITLE 
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r 
Of Inſtruments of Seiſin. 


Formal ſeiſin (as defined by my Lord 

Stair) is, The inſtrument of a Notary-public, 
bearing the delivery of ſymbolical poſſeſſion by the 
ſuperior or his bailie, to the vaſſal or his attorney, 
by delivery of earth and ſtone, and other ſymbols 
accuſtomed, upon the ground of the fee. 

Before the reign of King James I. the form 
of tradition of lands and houſes, Sc. was ve- 

uncertain. Some were of opinion, that 
poſſeſſion could be given by the ſuperior by 
ſtaff and baſton, at any place, and even not 
upon the ground of the lands; others, that 
the delivery of the keys was ſufficient ; and 
others thought, that poſſeſſion could only be 
given in the ſuperior's court; and there were 
8 ſome who were of opinion, that it might be 
given before the other vaſſals, although not 
in the court. - 

Craig, lib. 2. dieg. 7. tells us, the old form 
was, that the ſeller of lands or houſes weat 
out of the door, and the buyer entered; fo 
that the opening and cloſing of the door was 
a perfect ſeiſin: that thereafter, tradition or 
ſeiſin was given by delivery of a penny to the 
| bailie: and adds, that long thereafter, even 
near to his time, the bailie's ſeal upon the ſu- 
perior's diſpoſition, charter, or precept, was 

ſufficient 
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ſufficient to inſtruct delivery of poſſeſſion, 
Therefore, till the time of the ſaid king, any 
charter, diſpoſition, or precept, from a ſuperior 
to avaſſal, mentioning his heirs; or an heritable 


right, with true and real poſſeſſion, without 


ſimulation, was ſufficient to complete the fee. 

Neither was there neceſſity in any caſe to 
prove the delivery, or the ſuperior's entering 
the vaſſal in poſſeſſion; but that was preſu- 
med from the poſſeſſion itſelf : and therefore 
it needed not be debated how the vaſſal en- 
tered into poſſeſſion, or what warrant the bai. 
lie had to give him poſſeſſion ; or what war. 
rant the perſon had as procurator or attorney 
for the vaſſal who received the poſſeſſion for 
him 5 for, if the vaſſal was in the natural 
and civil poſſellion, all theſe powers were pre. 
ſumed. _ 

But the name of Attcrney (which i is but {el- 
dom uſed with us, except in caſes of ſeiſin), 
together with the ſolempities of ſeiſins by the 

inſtrument of a Notary, was firſt introduced 


by tlie ſame K. James, about the year 1430, 


he having brought them from England, (where 
he had been long captive), and the Engliſh from 
France, as Craig in the above-cited place re. 
lates. 

By all which it appears, that at this time it 
would be of no effect to make a real right, 
without the atteſt of a Notary. In which 
ſenſe the vulgar maxim is to be underſtood, 
Nulla ſaſius, nulla terra; which is not only 
neceſſary to the firit vaſſal, but muſt be 8 
neve 


= 
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newed ta all his heirs and ſucceſſors: and 
therefore every heir muſt be infeft in fees; 
otherwiſe, if they die uninfeft, they never at- 
tain the real right, but a poſſeſſory title to 
the fruits and rents ; which will belong to 
| their executors, in fo far as unuphfted, from 

their predeceflor's death, till their owh 
death, or renunciation to be heir; and will 
be affected for their proper debts; which 
will not affect the heritage, or the next heir 
entering, who muſt enter to the dctunct 
who died laſt infeft, and will be liable for 
his debts; but not for thoſe of his apparent 
heir, who was never infeft: for the property 
or dominion of lands, or other ſubjects acqui- 
red by diſpoſition, permutation, or any other 
ſingular title, is never underſtood, in the con- 
ſtruction of law, to be thoroughly inveſted in 
the perſon of the acquirer, but, on the con- 
trary, deemed to remain with his author un- 
til he has perfected his right by ſeiſin. 

Seiſin, when no latency or fraud can be 
qualified, may be taken at any time upon a 
lawful day; for a ſeifin, although it bore to 
have been taken circiter hora nonam poſt me- 
| 1i27em, was found valid, 19th November 1679, 
Arnot contra Turner, obſerved by Star. 

When lands he contiguouſly, one ſeiſin 
ſerves for all, unleſs they be held by different 
ſuperiors, or by different tenures; and in ei- 
ther of theſe caſes the contiguity does not ſave 
the trouble of taking different ſeiſins: but if 
the lands be diſperſed into diſtant places, or 

T2 | if 
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if the tenements are of diverſe kinds, every 
diſtinct parcel, or particular tenement, requires 
a ſpecial ſeiſin, unleſs they be united into a 
barony : for, according to Craig, lib. 2. dicg. 
7. Quot ſunt fundi diſcentigui, nec in charta uni. 
ti, totidem ſaſinæ debent intervenire, uti plenum 
transferatur deminium. | 

But, if they are either erected into the dig- 
nity of a barony, or united together in one 
tenement, one ſciſin at the place appointed by 
the union, or upon any part of the united 
lands, if no ſuch place is mentioned, becomes 
ſufficient for the whole. As to the advantages 
belonging to this union, ſee Craig in the above- 
cited place. 

It hath been already told at what time ſci- 
fins were introduced into this kingdom; yet 
from the narrative of the 16th %, parl. 22. 
Ja. VI. we may obſerve, that notwithſtanding 
this way of tranſmiſſion of property, by the 
atteſt of a Notary, was clearer and more ſe- 
cure for purchaſers, than any formerly uſed; 
nevertheleſs, until the erecting of the public 
regiſters, which by this act are injoined, pur- 
chaſers were very unſecure, as from the a& 
itſelf it appears; for it ſets forth, That our 
Sovereign Lord cenſidering the great hurt ſuſtained 
by his Majeſty's lieges, by the fraudulent dealing 
of parties, who having annailzied their lands, and 
received great ſums of money therefore ; yet by their 
unjuſt concealing of ſeme private right formerly 
made by them, render the ſubſequent alienation, 
done fer great ſums of money, altogether . 
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able ; which cannot be avoided, unleſs the ſaid 
private rights be made public and patent to 
lis Highneſs's lieges : for remedy thereof, and 
of many inconveniencies which may enſue there- 
upon, his Majeſty, with advice and conſent of the 
eſtates of parliament, ſtatutes and ordains, That there 
ſpall be a public regiſter, in the which all rever- 
frons, regreſſes, bonds and writs for making of re- 
werfions or regreſſes, alſignations thereto, diſchar- - 
ges of the ; renunciations of wadſets, and 
grants of redemption, and ficklike all inſtruments 
of ſeifin, ſhall be regiſtrate within ſixty days 
after the date of the ſame, &c. But this 
at is not extended to ſeiſins and reverſions 
within burgh, nor to reverſions incorpora- 
ted in the body of the infeftments. And like- 
wiſe, the act ordains the clerk to regiſter 
theſe different evidents within the ſpace of 
forty-eight hours next after the receipt there- 
of, and to ingroſs the whole body of the writ 
in the regiſter, under the pain of deprivation 
and within the ſame ſpace to deliver to the 
preſenter of the ſame their evidents marked 
by him, with the day, month, and year of the 
regiſtration, and in what leaf of the book the 
ſame is regiſtrate. And all theſe ſecurities 
are to be regiſtrate either in the genetal regi- 
ſter kept at Edinburgh, or in the particular 
regiſter of every ſhire, kept at the ſeveral pla- 
ces named in this act. Sir George Macken- 
zie, in his obſervations on this part of the act, 
ſtates a queſtion, Whether, when lands lie 
within different ſhires, but are united; if in 
9 that 
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that caſe they are to be repiſtrate in the ſhire 
where the place lies, at which the ſeiſin is to 
be taken by the charter of union, or at all the 
places where the lands lie ? But I would think, 
tor ſhunning any inconveniency of this nature, 
the regiſtration of ſuch ſeiſins in the general 
regiſter at Edinburgh would be ſufficient ; 
However, I ſubmit this to people of better | 
judgment, eſpecially ſeeing that by a deciſion, | 
12th June 1673, Faa contra Laird of Pourie, 
obſerved by Stair, where this queſtion occa- | 
ſionally occurred in the debate, the Lords left | 
it undetermined. Sir George further :ds, ; 
That ſince this act of parliament requires, that ' 
all ſeiſins, renunciations of wadſets, Sc. ſhall | 
be regiſtrate, I think (ſays he) the booking | 
of them is neceſſary. Nor is it ſufficient (as 
ſome pretend) that they are produced and | 
marked by the clerk ; becauſe (as they ſay) | 
the lieges can do no more, and they ought | 
not to be puniſhed for the clerk's negligence: 
for if this were ſufficient, no ſingular ſucceſ- 
for could be ſecure ; and the producer may 
purſue the clerk if he book them not, ſince the 
act of parliament requires actual, regiſtra- 
tion. 
My Lord Stair, although he ſpeaks nothing 
of a purſuit of this nature, nevertheleſs in his 
Inſtit. lib. 2. tit. 2. 22. ſtates the queſtion thus: 
If the keeper of the regiſter of ſeiſius do, according 
to the cuſtom, mark the ſeiſin regiſtrate, and atteſt 
the ſame by his ſubſcription, and yet, by negligence 
or fraud, ſhall not inſert it in the regiſter ; _ 
2 | Her 
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| ther in that caſe a purchaſer bona fide, for cau- 


2s onerous, though infeft thereafter, will be exclu- 
ded by that prior infeftment marked by the clerk, 
and not recorded? Though nothing has been ob- 
ſerved in this caſe, yet if ſeiſins marked regiſtrate, 
though not found in the regiſter, were found ſuf- 
ficient againſt ſingular ſucceſſors purchaſing there- 
ger, the deſign and tenor of this ſtatute would be 
eluded ; for the ftatute bears, If they be not 
regiſtrate, (which wut import their being inſerted 
in the regiſter), they are null.” And therefore, 
though the keeper of the regiſter hath atteſted juch 
ſeilins to be regiſtrate, yet truiy they are not regi- 
ftrate ; and no purchaſer could be ſecure by inſpec- 
tion of regiſters, if a falſe atteſt of a clerk could 


exclude him, who oft-times is inſolvent. 


|. Notwithſtanding what is ſaid by theſe two 


great lawyers, the parliament 1686, act 19. 
ſtatuted, That when a writ to be regiſtrate 
bears on the back, That it was preſented» 
and regiſtrate, it be a ſufficient ſecurity, al- 
beit it be not found in the regiſter; but that 
keepers of regiſters omitting or negligent, be 
puniſhed as torgers of public regiſters, and 
liable to the party's damage. But by a# 18. 
parl. 1. e. 6. K. William, the firſt part of 
this act is reſcinded, and it is declared, That 
no ſeifin, or other writ to be regiſtrated, be 
of force againſt any perſon ſave the granter, 
unleſs it be duly booked and inſerted in the 
regiſter; but the reſt of the above act is ra- 
tified, and the heirs of negligent keepers made 

liable 


liable for damages, though no action was rai. 
ſed in the keeper s lifetime, 

The thirty-ſecond article in the d of regu. 
Zations, parl. 1672, © appointing the keepers 

of regiſters to have minute- books, and that 
e the ſame be quarterly collationed with the 
* regiſters, by the ſheriffs and bailies where 
* the regiſters are kept, and two juſtices of 
peace, under the pain of L. 100 Yoties quo- 
< ties they neglect to collation, and depri 
vation of the keepers, and paying damage 
to parties in caſe they fail in their duty, 
« &c.” having fallen in deſuetude: there- 
fore the Lords, by their act of ſederunt, 15th 
July 1692, ordained, “ That all was, of 

« regiſters ſhould keep minute- books of their 
4 ſeveral regiſters ; and that immediately up- 
«© onpreſentingany writs to be regiſtrate there- 
in, they ſhould ſet down the name and deſig- 
nation of the perſon preſenting, and the day 
and hour when he preſented the ſame, ex- 
« preſling the general deſignation of the lands, 
e or other rights; and that the minute of each 
& writ preſented ſhould be ſigned by the pre- 
&« ſenter, and by the keeper; and that the keep- 
c er. ſhould inſert the writs preſented, in the 
« ſame order as they are in the minute-book, 
« under the pain of deprivation and damages, 
« conform to the ſaid act of regulations.” 


And by act 14. parl. 1. e. 4. William and- 


Mary, this act of ſederunt 1s ratified, and paſſ- 
ed into an act of parliament ; which doth ful 
ly complete the deſign of the acts for regiſtra- 

tion 
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tion of ſeiſins, reverſions, allowances of appri- 
ſings and adjudications, hornings, inhibitions, 
and interdictions: all which may affect lands, 
not only againſt the granters and their heirs, 
but even may militate againſt ſingular ſuc- 
ceſſors. And it is not poſſible for the ktep- 
ers of the regiſters to alter theſe minute- 
books, in reſpect the minute of each right is 
ſigned by the preſenter thereof. Which mi- 
nute-book, by the above-cited act of parlia- 
ment, 1s to be made patent to all the lieges 


gratis, which, 1n ſo tar, may ſeem an altera- 


tion of the ac of regulations, which grants an 
allowance in money for inſpection of the regi- 
ſter : but yet this is only making free the in- 
ſpection of the minute-book. It is generally 
thought, that the ſixty days within which ſei- 
ſins are to be regiſtrate, are ſo to be counted 
only, that either the day upon which the writs 
are dated, or the day upon which they are regi- 
ſtrate, muſt be free. 

Notwithſtanding what has been ſaid, this 
neceſſity of regiſtration is only introduced in 
favour of ſingular ſucceſſors acquiring poſte- 
rior rights; and therefore the nullity of not 
regiſtration was not ſuſtained at the inſtance of 
one who had no ſtanding right in his perſon, 
21ſt July 1638, Rowan contra Colvin, obſer- 
ved by Durie. Nor will this nullity be ſuſ- 
tained in favour of the diſponer or his heirs 
for gquoad them theſe rights are valid without 
regiſtration : nor was the not regiſtration of 
a ſeiſin found invalid at the inſtance of a ſon, 
who 
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who got the eſtate diſponed to him by his fa. n 
ther, with power to the father to burden it a 
with a ſum, ſince this ſon was found to be C 
ho third party, 27th February 1667, Coun— Cc 
teſs of Carnwath contra Earl of Carnwath, ob. Ni 


ſerved by Stair. fi 
By act of ſederunt, 5th June 1661, we learn, cl 
that, during Cromwell's uſurpation, the form- þ 


ing and writing of ſecurities in Latin was dif. 
charged: for that part of the ac which re. 17 
ſtores the old form runs tlius : And alſo cen. 5 
federing, that, during the power of the late uſury- 
ers, the uſe and cuſtom of toriting in Latin was 
then diſcharged by the pretended commiſſioners for 
adminiſtration of juſtice ; therefore the ſaid Lords Il ©* 
br dain all charters, ſeifins, and other writs of that g 
nature, as well ſuch as paſs the ſeals as other- 
wiſe, which were in uſe to be formed and written 


in Latin, to be continued in the ſame language as a; 
formerly, before the year 1652. ul 


All inſtruments of ſeiſin in decency ought 
to be extended in the ſame language with Ml © 
their warrant, it being unſeemly to ſee Latin Ja 
and Engliſh intermixed in the ſame writ. * 


Inſtruments of ſeiſin proceed either upon ill ® 
precepts of ſeiſin, commonly called à precept “ 
of Clare conſtat, or upon precepts of ſeiſin con- 
tained in charters, diſpoſitions, contracts, ei- l 
ther of feu, wadſet, or marriage, or on heri- al 
table bonds, or upon precepts forth of the 
chancery, upon retours directed to the ſherif- ta 


principal or his deputes; which, by a#s 77. 
parl. 6, James V. and 15. parl, 18, James = 
| mu 
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muſt be given by the ſheriff-clerk as Notary: 

and he is not deſigned Clericus diaceſeds, but 
Clericus vicecomitatus. It is further to be noti- 
ced, that this laſt- cited a#7 15. parl. 18. Ja. VI. 
narrates, that the above act 77. appoints 
ſuch ſeiſins to be taken by ſheriffs and their 
clerks; yet there is no mention made here of 
ſheriffs, but only of ſheriff-clerks: and yet 
the Lords of Seffion do now find ſeiſins null 
epe exceptionis, unleſs they be given both by 
ſheriffs as bailies, and ſheriff- clerks as Notaries. 

The reaſon why ſeiſins upon retours muſt 
be given by the ſheriffs, is, becauſe ſome ca- 
ſualty belongs to the king out of the lands, 
conform to theſe precepts, for which ordina- 
rily the ſheriff takes ſecurity when he gives 
ſeiſin : and at the delivery of the precept, 
there is a note made by the director of the 
chancery in the reſponde- book, bearing the 
ſums for which the ſheriff is to take ſecurity; 
and he is to be charged, and counts therefore 
yearly in exchequer. See a& gb. parl. 7. 
James V. aft 64. parl. 11. and ad 124. parl. 
12. James VI. And. there likewiſe belongs 
to the ſheriff himſelf a caſualty called a ſer/in 
bY, 

When one is to conſider if inſtruments of 
ſclin be of a good ſtyle and form, containing 
all clauſes neceſſary, let him know that, 

1. All ſuch inſtruments, having the com- 
mon ſtyle, muſt in the beginning have the 
late, which muſt be a lawful one; the name 


of 
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of the month, the year of God, and of the 
king or queen's reign. 

2. Thar in the preſence of the Notary and 
witneſſes, upon the lands particularly after 
mentioned, compeared perſonally the party 
himſelf, or his' attorney, whoſe power waz 
known to the Notary, holding in his hard 
the warrant of this ſeiſin, which is either 3 
contract or diſpoſition, containing the precept 
of ſuch a date, 'betwixt ſuch and ſuch parties; 
and then inſert the obligement to infeft (ver- 
 Satim as in the warrant) in ſuch lands (verta- 

tim as in the diſpoſitive clauſe.) | 

3. That this attorney preſented the con- 
tract or diſpoſition containing the precept of 
ſeiſin, to the bailie conſtitute, thereby re- / 
queſting him to execute his office. 

4. That the bailie was willing ſo to do, i 
and, accepting, delivered the warrant to the 
Notary- public to be publiſned to the wit - 0 
neſſes. a 
5. That the Notary-public read the ſame 
accordingly, and inſerts in the inſtrument the t 

recept verbatim. It is to be remembered, that 
f this precept be in the middle of a wri', you 
paſs over all the other clauſes, until In witneſs 
 zvhereof, and then go on to the end thereof, 
ſubjoining the ſubſcriptions. 

6. That after ſo reading of the precept, 
the bailie delivered to the party, or his attor- 
ney, ſtate and ſeiſin of the lands, (which are 
here to be particulary narrated), and that by 
deliverance of the ſymbols of earth and ſtone, 
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&c. to the attorney, at the place appointed 
by the precept; then ſpecify how the lands 
are to be holden. f 

7. That the attorney aſked inſtruments of 
the Notary- public; then the common ftyle of 
the end of all ſeiſins, which muſt bear the 
hour of the day. - | 

Laſtly, The atteſtation of the Notary, and 
his fign, and the ſubſcription of four wit- 
neſſes. | 

In order to illuſtrate this matter, and to 
make it the more plain to all Notaries, I ſhall 
follow out the ſeveral clauſes of the above 
particulars, firſt inſerting them as given by 
that great lawyer, my Lord Stair, in his Inſti- 
tutes, lib. 2. lit. 2. 

1. It muſt bear the name of God, as its 
initial words. | 

2. The date by the day, month, and year 
of God, together with the name of the king, 
and the year of his reign. 

3. The appearance of the vaſſal, or his cer- 
tain attorney, with the ſuperior's bailie, in 
preſence of the Notary and witneſſes, upon 
the ground of the land, c. diſponed, having 
in his hand the warrant of the ſeiſin. 

4. The delivery of the precept of ſeiſin to 
the ſuperior if he be preſent, or, in his ab- 
ſence, to his bailie ; whoſe warrant is ſecured, 
becauſe there is a blank left in the precept for 
his name; in which blank, any perſon's name 
being filled up, is ſufficiently authoriſed as 
bailie-in that part ſpecially conſtitute. 
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5. It bears the bailie's accepting of the 
precept, and delivering it to the Notary in 
preſence of the witneſſes, . 

6. The Notary's reading of the precept, 
and expounding it, if it be in Latin; and 
then the words of the precept mult be in- 
groſſed. | 
7. The ſuperior or his bailie's delivering 
of earth and ſtone of the land, to the vaſſal 


or his attorney, bearer of the precept, or de- 


livery of any other accuſtomed ſymbol, Sc. 
8. The attorney's requiring inſtruments. 
9. It muſt bear, that theſe things were done 
upon the ground of the land, or other here- 
ditament, and the hour of the day, before 
two witneſſes at the leaſt required thereto; 
which witneſſes muſt now ſubſcribe with the 


' Notary, by att of parliament 1681. 


Laſtly,_ The atteſt of the Notary, bearing 
the authority of his creation; and that he was 
preſent with the witneſſes, ſaying, Vidi, ſcivi, 


et audivi; that the things contained in the in- 


ſtrument were ſo done as is expreſſed therein; 
and that he took a note thereof, and thereup- 
on drew a formal inſtrument, and inſerted the 
ſame in his protocol; whereunto are adjoined 
his ſign, his motto, contained in his commil- 
ſion, relating to his faithfulneſs and truſt; 


and his name, or the initial letters thereof, as 


at the end of his act of admiſſion. 
The firſt two of theſe ſolemnities you have 
in the foregoing title upon inſtruments in ge- 


neral; the others take as follows. When the 
ſeiſin 


\-—_ 
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ſeiſin is given and taken by the ſuperior's 
bailie and the vaſſal's attorney, it will be the 
ſame as in the forecited title to the words 
perſonaliter comparuit; and then ſay, diſcretus 
vel generofus vir A de „(a) tanguam ettur- 


natus et procurator pro tt in nomine B de 8 
(b) cujus atturnati poteſtas ibi Netario publico 
ſubſcribenti 


TE p But if the vaſſal be preſent with the ſuperior's bai- 


fie, the form will be thus: cuz et in cujus favorem charta, 
diſpoſitio, hereditaria obligatio, vel aliud ſcriptum paſtea 
mentionandum, fuit ſactum et conceſſum, 

% Formerly purchaſers were put to great expenſes, 
in regard that if either the diſponer or purchaſer died be- 
fore reſignation was made, or before ſeiſin was taken upon 
the precept, the procuratory and precept were eſteemed to 
become void, as being mandates failing with the mandant 
or mandatar : and, in caſe the diſponer or purchaſer hap- 
pened to die, there was neceſſity for a proceſs againſt the 
repreſentatives of the diſponer, to enter to the fee, (by be- 
ing ſerved heir therein, and infeft thereupon); and to re- 
new procuratories or precepts to the purchaſers, their heirs 
or aſſignees. For remeid whereof, by ad 35. parl. 1693, 
it is ſtatute, That precepts of ſeiſin formerly granted, or 
to be granted hereafter, ſhall be ſufficient warrants for ta- 
king ſeiſins, not only in favour of the party to whom prant- 
ed, but alſo in favour of his heir ſerved in general, or of 
his aſſignee by diſpoſition and aſſignation, or by adjudication, 
as well after as before the death of the granter or receiver, 
or both, provided the inſtrument of ſeiſin taken after the 
death of the receiver expreſs and therein deduce -the right 
of the perſon to whom ſeiſin is given; otherwiſe to be null. 
But from this act, precepts of Clare canſtat are excepted ; 
becauſe, by keeping up theſe, the caſualties due to the ſu- 
perior might be ſhunned. Wherefore, if the ſeiſin be given 
to the attorney of the heir of the perſon in whoſe favour 
the right was granted, upon which co infeftment followed 

| G 2 you. 
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fubſeribenti lutide conſtabat; qui, cum - diſcrety 
etiam viro D de „ bali vo per ſaſma, pre- 
ceptum ſubſcriptum (a) ſpecialiter conſtituto, ad 
(b) fundum terrarum, ten- mentorum, molendina- 
rum, aliorumque ſubtus mentionatorum, acceſſit. 

3. Here likewiſe is inſerted the narrative of 
the warrant upon which ſeiſin proceeds, whe- 
ther it be a precept out of the chancery upen 
a ſpecial retour, a precept of Clare conſtat, a 
charter under the great ſeal, or a charter grant- 
ed by a ſubject, or a diſpolition, heritable 
bond, contract of feu, wadſet, or marriage, 
c. Of all which more fully hereafter. But, 
if the warrant of your ſeiſin be a contract, you 
mult remember to keep out theſe words, cui 
et in cujus favorem charta, &c. | 

4. After narrating the warrant, follows, 
Quod quidem ſaſinæ preceptum (c) difins A pro- 


curalr, 


you mult ſay, heredis deſerviti et retturnati guendam C dt 
» ſui patris modo infra memionando, Or, if the 
ſeiſin be given to an aſſignee, you mult ſay, tanguan jus per 
diſpoſitionem et aſſignatianem modo ſubtus mentionando, ba- 
bens ab C de V's 

{a ) If it be a precept of Clare conflat, add, vulgo pre- 
ceptum de Clare conſtat vocatum. 

% If the lands lie diſcontiguous, and there be a Cil- 

nſation in the charter for taking ſeiſin at one place for the 
whole lands, c. ſay, ad manerii locum ſeu manſionis do- 
mum de , tanqguam locum deſignatum, virtute dif- 
penſationis content in charta infra mentionata, pro capi- 
enda ſaſina pro integris terris, tenementis, melendinit, 
aliiſgue inibi et ſubtus menticnatis. 

{c) Or if it be a precept of Clare conſtat, add as be- 


fore; or if a charter, diſpoſition, or coutract, Quam 
em 


2 
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curator, et in nomine præfati B de „ prædicto 
D de „ balivo per didlum præceptum ad ef- 
feclum ſubtus mentionatum ſpecialiter conſtituto, ut 
dillum eſt, exbibuit et præſentavit, eundemque ob- 
nixe rogavit, ut ſuum balivatus officium in ecdem 
ſaſme præcepto contentum debitæ executiont de- 
mandaret. 5 

5. and 6. Eſſentials will run thus: Qui qui- 
dem baliuus, ſciens et percipiens didtum defiderium 
fore juſtum, rationique conſonans, dittum preceptum 
(a) omni qua decuit reverentia in manibus ſuis re- 
cegit, mibigue Notario publico ſubſcribenti perlegen- 
dum, publicandum, et in vulgari ſermone exponen- 
dum, coram teſtibus aſtantibus, dedit, tradidit, et 
deliberavit. Quod feci: cujus quidem fgrecepti 
ſaſinae tenor ſequitur : ¶ Here inſert the precept 
of ſeiſin as in the charter, and the witneſſes 
as in the warrant.] | 

7. Eſſential, mentioned above, is as fol- 
lows : Poſt cnjus quidem (b) præcepti ſaſinæ ſu- 
praſcripti perleftionem, publicationein, et expoſitio- 
nem, prefatus D, balivus antediflus, virtute 
gju/modi et officii balivatus fibi in hac parte per 


dem chartam, diſpefitionem, vel hereditariam obligatio- 
nem, vel quem quidem coutractum, in ſe continentem di- 
aum ſaſinæ preceptum : or if it be one ſerved heir in ge- 
neral, or an aſſignee, that is infeft, una cum ditto generals 
retturnatu ſeu aſſignatione prædicta. | 

(a) vel, chartam, hereditariam obligationem, aut con- 
tractum. f 21 Abad. 

% vel, chart, diſpaſitionit, &c. præceptigue ſaſina 
inibi contenuti. iz 


G 3 idem 
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idem commiſſi (a), ſtatum, ſaſinam hereditariam, 
patiter et poſſeſſionem attualem, realem, et corpo- 
ralem, (b) totarum et integrarum predifiarum 
terrarum, decimarum, molendinarum, ſalmonum 
Piſcariarum, aliorumque ſupraſcriptorum, cum per- 
tinentibus, jacentium ut praedittum eſt, memorato 
A (c), per terre et lapidis fundi prediftarum 
terrarum, manipuli frumenti creſcentis vel grami- 
num pro decimis, clap et happer diftarum molen- 
dinarum, et retis pro difta ſalmonum piſcaria (d), 


(a ) If ſeiſin be given to an heir or aſſignee, add, ſecun- 
dum tenorem acti parliamenti. 

(6 ) If ſeiſin be given upon an heritable bond, ſay, otins 
et integri dicti annui redditus, qui pro tempore dictæ 
principali ſumme monete predidtz per leges et acta 
farliamenti hujus regni correſpondebit, annuatim levandi 
et percipiendi, ad duos ſolutionis termines, feſta ſcilicet 
Penteceoſtes, et Sancti Martini in hieme, per equales por- 
tiones, de terris aliiſque ſupraſcriptis, mods ſuper menti- 
onato ; and add, redimabili omni mids difto aunus redditu, 
et ſub reverſione modo prolixe mentionato in dicta heredita- 
ria obligatiane : or you may inſert the ſum. upon which the 
annualrent is redeemable, and the way and manner of re- 
demption, as in the heritable bond. But if ſeiſin be given 
of lands, or any other ſubje& under reverſion, ſay, red:- 
mabilibus omni modo et ſub reverſione dictis terris aliiſque 
fupraferiptis per dictum C, a prafato B, modo et ſecundum 
tenorem cluuſulæ rever/tonts contente in dicta charta : or 
you may inſert the ſum, with the way and manner of re- 
demption, as in the clauſe of reverſion, 3 

ſe) If the ſeiſin be given to the heir himſelf, as heir 
ſerved and retoured, add, hered; deſervito et reiturnato 
præſato C. or, if to an aſſignee, a//ignato, ut dictum ef! 
conſtituto per dicdum C. 

{d ) If ſeiſin is given for annualrent, add, et unjus de- 
mari; Vmonels. 7 


1 


f 
{ 
f 
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ut moris eſt, diflo A, tanquam atturnato antedi- 
Ho, traditio et deliberationem, ſecundum teno- 
rem dicti precepti (a) in omnibus punctis, tradidit 
et deliberavit, nemine contradicente aut in contra- 
rium opponente. 

8. Eſſential, as above mentioned, is the at- 
torney's requiring inſtruments in the follow- 
ing manner: Super guibus omnibus et ſingulis 
praemiſſs, diflus A, tanquam atturnatus, et in 
| nomine preditlo, unum vel plura inſtrumentum 
ſeu inſtrumenta, publicum vel publica, a me Nota- 
rio publico ſibi fiert petit. 

9. Requiſite of a formal ſeiſin will be in the 
following words: Aa erant hec ſuper ſolum 
prediflarum terrarum et molendinarum, horas in- 
ter — et — ante | vel poſt] meridiem, die menſis, 
ann Domini regnique regis quibus ſupra, Pre- 
ſentibus ibidem H, A, B, et C, teſtibus ad cuntia 
premiſia ſpecialiter vocatis, pariterque rogatts 
et requiſitis. 

The laſt efſential, to o complete formal ſei- 
ſin, is the atteſtation of the Notaty, bearing 
the authority of his creation, Wc, "only - 
called the Notary's docket. A fallfScopy of i 
which you have in the firſt part of this trea⸗ 


tiſe, p. 44. 1 8 5 


Having now given in Latin all the requiſtfe | 
„ clauſes, conform to the above ten ellentialag, + 


i — 


* * „ 


as. © TS IS ⸗ FT A aw. 7 


{a} Or, de Clare conflat, charts, diſpoſitionis, Kc. 
— preceptique ſaſinæ inibi contenti ; if to an heir or kr a 
generalis reiturnatus ſeu afſgnationts, 


1 | OW mentioned 


; a 
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mentioned in my Lord Stair's \[nſtztutions ; J 
ſhall here at large preſent the roger with the 


ſame in ere 


N the name of GOD, Amen. Be it known 
to all men by this preſent ublic inſtrument, 
that upon the twenty-firſt day-of December, 
one thouland ſeven hundred and thirty-nine 
ears, and of the reizn of our Sovereign Lord 
Sb the Second, by the grace of God King 
of Great Britain, Fi rance, and Ireland, defend- 
er of the faith, the thirteenth year, in pre- 
ſence of me Notary- public, and witneſſes ſub- 
ſcribing, compeared perſonally (a) an diſcreet 
man A of , (b) as procurator and attor- 
ney for, and in 'name of B of „ Whoſe 
power of procuratory was clearly known to, 


(a) or, « F. ban! in that part, ſpecially conſtitute by 
te the precept of ſeiſin under written; and ficklike, com- 
0 * perſanally E, as procurator and attorney for, and 
in game and behalf of H, whoſe power of procuratory 

ſufficiently known, Ge.” 

7 But if the vaſſal be perſonally W. ſay, © to 
& whom, and ir n whoſe favour the precept of ſeiſin, com- 
**-monly called a precept of Clare conſtat, eharter, diſpo- 
e tion, heritable bond, or other writ, Ee, after men- 
 & tioned, is made and granted.“ If an infeftment be given 
to an heir ſerved and retoured, add; * heir ſerved and re- 
N. toured, in manner after mentioned, to umquhile —— 

his father,” Or if to an aſſignee, ** as having right by 
e diſpoſition and aſſignation, in manner after mentioned, 
1 from . But if ſeiſin be given in implement of a 
contract, you muſt take care to keep out theſe words, 7 
Whom, and in whoſe favour, &c. 


X and 
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and underſtood by me Notary- public ſubſcri- 
bing; who alſo, with another diſcreet man, 
D of „ bailie by the precept of ſeiſin un- 
der written ſpecially conſtitute, paſſed () to 
the ground of the lands, tenements, mills, and 
others after mentioned; heving and holding in 
his hands the ſaid (b) precept of ſeiſin, com- 
monly called a precept of Clare conſtat, made 


and granted by an Honourable gentleman 7 


of ——, in favour of the ſaid B, as heir to 
the ſaid umquhile C his father, of all and baill 
the lands, Cc. and others under written, of 
the date, tenor, and contents after mentioned. 
Which precept of ſeiſin, commonly called a 
precept of Clare conſtat, the ſaid A, as procu- 
rator for, and in name o the foreſaid B of 
——, exhibited and preſented to the ſaid D, 
bailie by the faid precept of ſeiſin, to the ef- 
fect after mentioned, ſpecially conſtitute, as 
ſaid is; humbly requiring him to proceed to 
the due execution of his office of bailiery 


thereby committed to him. Which requeſt 
and deſire the ſaid D, bailie, finding to be 


{a) Or, © to the manſion- place of , as the place 


© appointed, by virtue of the diſpenſation contained in the 


* charter after ſpecified, for taking ſeiſin of the haill landsʒ 
© tenements, malls, and others therein and after mentions» 
10 ed.“ 5 


% Or, © charter, diſpoſition, heritable bond, or con- 


tract, containing therein the ſaid precept of ſeiſin under 


„written.“ I ſhall not here ſubjoin any forms of the war» 


rants upon Which ſeiſins proceed, ſeeing I have ſet a title a+ 
part peculiarly for them. 


juſt 


— 
* 
% 


HE 
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juſt and reaſonable, he accepted of the ſaid 
precept, and took it in his hands with all re- 
verence as becometh, and delivered the ſame 
to me Notary- public ſubſcribing, to be read 
and publiſned in preſence of the witneſſes 
ſubſcribing. All which accordingly- I did. 
Of which precept of ſeiſin, Tru called 
a precept of Clare conſtat, the tenor follows: 
Here muſt be inſerted the haill precept of Clare 
conſtat verbatim, or other precepi of what kind 


. ſeever, ſubjoining the ſubſcriptions, as they are in 


the precept, or other warrant.]' After reading 
and publiſhing of the which precept of Clare 
conſtat, the ſaid D, bailie foreſaid, by virtue 


thereof, and of his office of bailiery in that 


ſpecially committed to him (a), gave and 


= elivered to the ſaid A (b) heritable ſtate and 


ſeiſin, real, actual, and corporal poſſeſſion, of 
all and haill (c) the lands, teinds, mills, ſal- 
mon- fiſning, and others above written, with 


"If a) If ſeifin is given to an heir, add, . conform to the 
« act of parliament,” Six. 

{b) And if the vaſſal be perſonally preſent, and be heir 
ſerved and retoured, add, heir ſerved and retoured to 
6 the ſaid * YE. 

e If ſeiſin be given upon an heritable bond, add, “the 
* foreſaid annualrent of three hundred merks money fore- 
& ſaid, or ſuch an annualrent as by the laws and acts of 
* parliament for the time ſhall effeir and correſpond to the 
« ſaid principal ſum of fix thouſand merks money foreſaid, 
« yearly to be uplifted and taken at the terms of payment, 
« and by equal portions, and forth of the lands and others 
« above written, in manner particularly above mentioned.“ 


= 


their 
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their pertinents, lying as ſaid is (a); and that 
by deliverance to the ſaid 4, as procurator, 
and in name foreſaid, of earth and ſtone of 
the ground of the fad lands, an handful of 
growing corn or ſtubble for the ſaid teinds, 
clap and happer for the ſaid mill, net for the 
ſaid ſalmon-fiſning (4), as uſe is, after the 
form and tenor of the ſaid precept of Clare 
conſtat, 1n all points, none oppoſing or con- 
tradicting the ſame. Whereupon, and all and 
ſundry the premiſſes, the ſaid 4, procurator 
foreſaid, aſked, required, and took inſtru- 
ments, ane or mae, in the hands of me the 
ſaid Notary-public ſubſcribing. Theſe things 
were done upon the ground of the foreſaid 
lands and mills, betwixt the hours of 
and before [or after] noon, place, day, 
month, year of God, and of the king's reign, 
reſpectively above written, before and in pre- 
lence of M, N, O, and P, witneſſes to the haill 
premiſſes ſpecially called and required. * 

lows the Notary's docket, &c. ] | 


{a) And if it be for annualrent, add, * N al 
* ways, and under reverſion the lands and others above 
* written, in manner at length mentioned in the ſaid heri- 
« table bond.” But if ſeiſin be given of any ſubject under 
reverſion, ſay, “ redeemable always, Cc. by the ſaid C 
from the ſaid D, in manner, and conform to the clauſe 
of reverſion contained in the ſaid charter,” 
(b) And if ſeiſin be given for annualrent, add, © and 
* an penny money for the ſaid annualrent,” 
, Follows 


„ 
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Follows the ſtyle of an inſtrument upon a charter 


| 
IN Dei nomine, Amen. Per hoc praſen; Ml - 
* * publicum' inſtrumentum cunctis pateat Ml | 
* evidenter, et fit notum, quod, anno incar. Ml | 
* nationis Dominicæ milleſimo ſeptingente- Ml * 
* ſimo trigeſimo nono, menſis vero Decem- Ml © 
* bris die ſeptima, et regni S. D. N. Geor. Ml © 
* git Secundi, Magnæ Britanniæ, Franciæ, et 
* Hiberniae regis, fideique detenſoris, anno 
„ decimo tertio, in mei Notarii publici et 
* teſtium ſubſcribentium præſentia perſona- 
liter comparuit, ſuper fundum terrarum et 
< baroniz de B, apud manerii locum «uſ- 
dem, tanquam locum deſignatum pro ſa- 
* ſina de integris terris, baronia, aliiſque ſub- 
tus ſpecificatis, capienda, A de B; haben; 
© et in ſuis manibus tenens quandam chartam, 
„ præceptum ſaſinæ ſubinſertum in fe conti- 
* nentem, factam, datam, et co ceſſam, per 
* dictum S. D. N. Regem, ſub ſuo map no 
* figillo, cum conſenſu Dominorum ipſius 
„ theſaurarit et ſcaccarii prædicti regni Sco- 
& tiæ, memorato A de B, hcredibus ſuis et 
aſſignatis quibuſcunque, hereditarie et irre- 
4 dimabiliter, de totis et integris terris, &. 
[Here take in the lands as in the Dedimas of 
the charter, continuing on till the clauſe ot 
Pertaining, which begins, Quæquidem; which 
lands muſt alſo be inſerted verbatim in the ſei- . 


ſin as in the charter, till you come either to 
| a 
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a Novo damus, or ſome other clauſe before the 
Tenendas : and if there be a Novo damus in the 
charter, or an erection into a barony, theſe or 
the like clauſes muſt be briefly mentioned. 
In a ſeifin following upon a charter wherein 
both theſe clauſes were contained, they were 
briefly thus expreſled : ] <* Quæquidem char- 
« ta continet novam donationem omnium et 
« ſingularum prædictarum terrarum, decima- 
rum, aliorumque præſcriptorum, et unionem 
« et erectionem earundem in unam integram 
det liberam baroniam, nuncupatam baro- 
« niam de B; atque unica ſaſina, nunc per 
« dictum A, et pet ejus heredes et aſſignatos 
omni tempore futuro, capienda apud di- 
« tum manerii locum de B, vel ſuper ſolo 
alicujus alterius partis terrarum ſupra men- 
tionatarum, per traditionem terrae et lapidis 
e fundi, declaratur ſtare et ſufficientem eſſe ſa- 
ſinam pro integris terris, decimis, jure pa- 
** tronatus, aliiſque ſupra recitatis, fine ulla 
alia ſpeciali aut particulari ſaſina, apud ali- 
quam aliam partem ſeu locum capienda, 
* non obſtante quod eaedem {int diverſæ de- 
nominationis, ac contiguæ minime jaceant; 

ac etiam continet ratificationem omnium 
chartarum, diſpoſitionum, et infeofamento- 
rum, aliorumque jurium et ſecuritatum fa- 
* ctarum dicto A, vel „vel alicui eo- 
rum, vel quibuſcunque eorum prædeceſſa- 
rum aut authorum, terrarum aliorumque 
ſupraſcriptorum, in omnibus punctis, clau- 
ſulis, et artzculis eorundem: Tenendas de 


11 | ce dicto 


e 


Us 


86 
dito S. D. N. Rege, et ſucceſſoribus ſuis, 
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pro ſolutione taxatarum devoriarum, warde, 


non: introitus, relevii, et maritagii, nec non 
„ feudi-firmæ, in dicta charta mentionato. 


rum.“ [This is the charter mentioned in 


* 


the ſciſin; after which is ſubjoined the ſtyl: 


- of the ſeiſin immediately, in this manner: 


* Quamquidem chartam prænominatus A, 


«© Titto, vicecomiti in hac parte vicecomi. 
4 tatus de E per præceptum ſaſinæ ſubinſer. 
tum ſpecialiter conſtituto, præſentavit, i- 
pſumque ropavit, ut, quatenus inibi conti. 
nebatur, debitæ executioni demandaret; 
cuiquidem ropatui, tanquam in fe juſto et 
- < rationi admodum conſentaneo, dictus vice- 
comes obedire volens, eandem chartam in 


4 


* 


manibus ſuis recepit, et mihi Notario pu- 
o blico perlegendam, publicandam, et in vul. 


- * gan, aſtantibus teſtibus, explanandam, tra- 


didit. Quod feci : cujus vero præcept 


tenor ſequitur: Vicecomiti, &c.” . [Here 


- take ia the precept verbatim as 1n the charter, 
to the very end thereof, ſubjoining the ſub- 


icriptions of the director to his Majeſty's chan. 


cery, and that of the keeper of the preat ſea], 
thus: Written to the great ſeal, and repiſirat: 


the thirtieth day of November one thouſand ſevel 
Hundred and thirty-nine. Sic ſubſcribitur, W. C 
Sealed at Edinburgh, the firſl day of December cn 
theuſurd ſeven hundred and thirty-nine. Sic ſub. 


ſctibirur, H. R. Then follow forth the ſtyle of 


the ſe ſin thus: ] © Poſt cujuſquidem chartæ, 


pra ceptique præinſerti in eadem content!, 


« perlecturan, 


i 


« 


« ſtantibus teſtibus, explanationem, dictus Ti- 
« tius, vicecomes in hac parte antedictus, vir- 


« officii ſibi incumbentis, ſaſinam totarumetin- 
« unitis, comprehendentibus et jacentibus ut 


« prædicitur, memorato A, perſonaliter præ- 
ſenti et acceptanti, per tertæ et lapidis fun- 
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6 perlecturam, publicationem, et in vulgari, a- 


« tute et vigore ejuſdem, ac ſur vicecomitatus 


« tegrarum prædictarum terrarum et baroniz ' 
« de B, cum omnibus earundem pertinentiis, 


di prædictarum terrarum et baroniae de B, 


ti. apud manerii locum ejuſdem, in ejus ma- 


t; ( nibus, ut moris eſt, traditionem et de- 
et © liberationem, ſecundum formam et teno- 
ce. rem antedictae chartae, dedit, donavit, 


in W< contulit, et delibetravit. Super quibus o- 


2Vu- WH mnibus et ſingulis praemiſſis, diftus Aa 


ul me Notario publico ſubſcribente ſibi fieri 
ra- petit hoc praeſens publicum inſtrumentum, 
p“ ſeu inſtrumenta publica, unum vel plura. 
cre Acta erant haec ſuper fundum .ditarum 


ter, “ terrarum et baroniae de B, apud manerii 
ub- locum ejuſdem, hora tertia pomeridiana, 
an.“ aut eo circa, ſub anno, die, menſe, et regis re- 


ea, gno praeſcriptis, praeſentibus ibidem probis 


ra “ viris D et E, F et G, teſtibus in praemiſſis 


- 


ren“ rogatis, pariterque vocatis et requilitis.” 

(Then is ſubjoined the Notary's docket, Sc.] 
ene 

ſub. In old ſtyle the compearance is: * In mei 
e of Notarii publici et teſtium ſubſcriptorum 

tx, “ praeſentiis perſonaliter comparuit probus et 
eng“ diſcretus vir A, vicecomes de — in hac 


ö H 2 * parte 
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« parte per ſaſinae praeceptum ſubſcriptum 
c ſpecialiter conſtitutus, et ad ſolum et fun. 
«© dum terrarum ſubtus ſpecificatarum acceſ- 
« ſit; et ibidem quoque comparuit hono- 
4 rabilis et diſcretus vir B, et quoddam ſa- | 
<<. ſinae praeceptum dicti S. D. N. Regis, per- 5 
“ gamena ſcriptum, ſub teſtimonio ſuĩ ma- 
„ gn ſigilli, ut apparuit, roboratum et ſigil- l 
„ latum, praefato A vicecomiti in hac parte 
c antedicta praeſentavit, eum requirens qua- 
* tenus ea quae in eadem continebantur de. 
* bitae executioni demandaret. Qui vero 
“ vicecomes omni reverentia debita hujuſ- 
« modi ſaſinae praeceptum ad manus recepit, 
g idemque mihi Notario publico ſubſcriben- 
ti perlegendum et publicandum tradidit: 
cujus ſaſinae praecepti, in dicta charta con- 
« tenti, tenor de verbo in verbum ſequitur, 
cet eſt talis, Fc.“ So followed the precept of 
ſeiſin, which, in old times, was little leſs than the 
charter now- a- days, differing from it in this, 
that in the precept of ſeiſin were mentioned all 
other clauſes beſides the Tenendas and Redden- 
da"; and then the ſtyle went on as the other. 
An inſtrument of ſeiſin to one in liferent, 
arid another in fee, carries two ſeiſins; and the 
clauſe oſ ſeiſin muſt be thus: gave and 
delivered liferent ſtate and ſeiſin, and allo 
h "a 5 een ear of the annualrent above ſpecified, 
vyearly to be uplifted ar the terms abe re- 
« hearſed, forth of the lands and others above 
« written; or any part thereof, lying as is a- 


« boye mentioned, to the ſaid A; and _— 
cc W e 
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<« wiſe heritable ſtate and ſeiſin of the foreſaid 
« annualrent, to be uplifted as is above ex- 
« preſſed, to the ſaid B, be deliverance of 
« earth and ſtone of the lands above rehear- 
« ſed, and an penny, as ule is, to the {aid A, 
« perſonally preſent, and receiving the ſame, 
« for himſelf, and as attorney, and in name 
« and behalf of his daughter above mention- 
« ed: To be holden, &c.” Here the life- 
reater compeared perſonally for himſelf, and 
attorney for the fiar. | 
Beſides the way of : giving ſeiſins above 
mentioned, they are given proprits manitus, and 
are of two forts. In the firſt the warrant of 
ſeiſin is therein narrated, as in other ſeiſins, 
only the precept of ſciſin is not verbatim in- 
gtoſſed; but, to ſupply this defect, the giver 
propriis manibus ſubſcribes it. The ſecond 
does not narrate the writ at all, only the No- 
tary makes mention, that ſeiſin is given in 
ſupplement of a writ, which he condeſcends 
on by the date; neither does the granter ſub- 
ſcribe the ſame. Craig, lib. 2. dieg. 7. ſpeak- 
ing of ſciſins propriis manibus, lays, Ea quae 
fropriis domi ni manibus fit, fi charta, quae con- 
erctones continet, non appereat, dur ſimam ſecuyz 
nalit  conditicnem et interpretationem; nam acc - 
pientem ſemper in ſervitium militare obligat, cum 
leredis et terrarum cuſtodia, et ejus maritatione. 
The firſt of theſe being the moſt complete, I 
ſhall here take occaſion to conſider its forma- 
ties only, noticing where it differs from thoſe 
mentioned by my Lord Stair, 8 
| H 3 In 


— 


— 
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In the firſt two it will be the ſame; and in 


the third, viz. the narrating of the writ, in 
ſupplement of which ſeiſin propriis manibus is 
given, the difference is not great from other 
ordinary ſeiſins: only the date is inſerted in the 
beginning thereof; whereas other narratives, 
where the precept of ſeiſin (which is generally 
in the end of the writ) is ingroſſed, refers to 


the date. The date is inſerted in this man- 
ner: Habens, &c. quandam chartam, diſpoji- 


tionem, &c. de data »faftam et conceſſam per 

citium A de Or in Engliſh thus: 

«<< Having, Sc. an charter, — — Se. 

of the date the day o 

and granted by the ſaid A of 
As to the fourth, viz. the delivery of the 


writ, in ſupplement whereof ſeiſin is given, 
there is ſome variation from what is above re- 


lated; wherefore I have ſet it down as follows: 
Quamquidem chartam, vel diſpoſitionem, &c. di- 


thus B exhibuit et praeſentavit praefato A perſo- 


naliter praeſenti, eundemque obnixe - rogavit qua- 
' genus procederet ad dandum (ex propriis ſuis ma- 
nibus) ftatum, ſaſinam, c. as before. Or thus 
in Engliſh : * Which charter, or diſpoſition, 
« 2c. of the date, tenor, and contents above 
«© written, the ſaid B exhibited and preſent- 
<« ed to the ſaid A perſonally preſent, humbly 
requiring him, in implement and in con- 
*. ſequence thereof, to proceed to the giving 
* (ex propriis ſuis manibus) heritable ſtate and 
„ ſeiſin, &c.” | | 

As to the fifth and ſixth eſſentials, there is 

ö | no 


9 made 


E 


0 


0 
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no difference in this ſeiſin from thoſe above, 
only putting in the ſuperior's name in place 
of the bailie's, and leaving out the words 
omni qua decuit reverentia; and obſerve what 
was formerly ſaid, that as the writ is mention- 
ed in the beginning, you do not add ciuſ- 
quidem praeceptum. a 
The ſeventh eſſential will be the ſame as a- 
bove, only, in place of praecepti, ſay chartae, 
&c. as the writ is; and, after epeftionem, 
praefatus A, pro obſervatione et impletione ejuſ- - 
dem, dedit, tradidit, et deliberavit difto B (ex pro- 
priis ſuis manibus) ſtatum, ſaſinam, &c. the reſt 
of the ſeiſin as before. N 
It has been told, that the giver of this kind 
of ſeiſin ſubſcribes the ſame; and this ſeems to 
have been introduced from the analogy of at 
38. parl. 6. and act $1. parl. 9. Q. Mary, anent 
ſubſcribing of inſtruments of reſignation : and 


this ſubſcription is adjected after the words 


rogatis et requiſitis, in this manner: Et familiter - 
diddus A, in fignum et teſtimonium veritatis o- 
mnium et ſingulorum praemiſſorum, hoc praeſens + 
publicum inſtrumentum ſubſcriptione et cbhirogra- 


pho ſuo munivit, loco, die menſis, annoque Domi- | 


ni ſupraſcriptis, coram teſtibus ſupra defignatis et 
jubſeribentibus. Or thus: „As allo the ſaid 
* A, in ſign and token of the verity of all 
*-and ſundry the premiſſes, has inſtantly ſub- * 
*. ſcribed this preſent public inſtrument, ' 
» 2 day, month, year of God, and of 
his Majeſty's reign particularly above 
mentioned, before the witneſſes above 
« deſigned, 


p 

N 4 
* 
5 
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« deſigned, and hereto ſubſcribing, c.“ 
The tenor of the other kind of ſeiſin will 


be the ſame as above, only, at the inſerting 


of the compearance of the perſon who gives 
ſeiſin propriis manibus, after the word compa- 
ruit, add, ſuper ſolo terrarum, tenementorum, cc. 
aliorumque infra ſcriptorum, honorabilis et gene- 
roſus vir A'de ——, donator et conceſſar chartat 
[ vel diſpe/itionts, &c. | poſtea mentionatae, cum a- 
lio diſcreto viro E, (a) tanquem procuratore, Cc. 


et ibidem praefatus A, pro obſervatione et imple- 


tione dictat chartae, et cbligationis ad infeodandum 
inibi contentae, ex igſius parte, (propriis ſuis ma- 
nibus) tradidit et deliberauit ſtatum, c. And 
after the words (in the end of the ſeventh eſ- 
ſential of a formal ſeiſin) ut' moris eft, add, ſu- 
per ſolo earundem, in manibus didti E, procura- 
toris pro et in nomine didti ——, nemine contradi- 
cente aut in contrarium opponente, ſecundum fer- 


mam et tonorem diftae diſpeſitionis terrarum alio- 


rumque ſupraſcriptcrum, et obligationis ad infeo- 
dandum- inibi cententae, fatiae et conceſſae per di- 
Hum A ad et in favorem dicti „ quae eſt de 
data „ die menſis „ in omnibus punciis 
et articulis ejuſdem. Super quibus omni bus, Ec. 
as above. | | 

If the ſeiſin be formed in Engliſh, it will 


be the ſame as in the abovetexample, to the 


words compeared perſonally ; and then add, © up- 


„ on the ground of the lands, tenements, c. 


) Or, if the perſon to whom ſeiſin is given be pre · 
ſent, lay, cuz ef in cujus fauvirem didla charta eft facta et 
conceſſa. Ws 


« and 


« and others under written, an honourable 
« and diſcreet gentleman 4 of ———, grant- 
« er and ſubſcriber of the charter [or diſpo- 


« ſition, Sc.] after mentioned, with ano- 
„ 48 


« ther diſcreet gentleman E of 
« procurator for and in name of —, in 
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« whoſe favour the ſaid charter, diſpoſition, 


« £9. is made and granted; and there the ſaid 


« A,for implement and fulfilling his part of the 


« ſaid charter, and obligement to inſeft there- 
« jn contained, did, e propriis ſuis manibus, : 
« give and deliver heritable ſtate and ſeiſin, 
« &c.” And after the words, as uſe is, in the 
end of the ſeventh eſſential, add, upon 
« the ground thereof, in the hands of the 


« ſaid E, as procurator, and in name of the 


« ſaid ——; none oppoſing or contradicting 
the doing thereof, after the form and te- 
4 nor of the ſaid charter, diſpoſition, Sc. 


and obligement to infeft therein contained, 


« of the lands and others above written, made 
© andugranted by the ſaid to the ſaid 


— 


of the ſame, which is dated the 


day of —— years, in all points. Where- 


upon, and upon all and ſundry the premiſ- 


© ſes, c.“ [as above.] 


. I find in the protocol-books of ſeveral No- 


taries, written in the reign of K. James VI. 


that in ſeiſins proprits manibus they do not men- 


tion the date of the writ in implement of 


which ſeiſin is given; but only, after the 


words ex propriis ſuis manibus, add ſecundum te- 
norem chartae deſuper conſectae: as allo, in the 
ſaid 


— m ä ð— ——— u— — 
7 
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ſaid books, I find a clauſe very frequent in 
theſe ſort of ſeiſins, inſerted after theſe words, 
jacentes infra vicecomitatum de 
dictus A, non vi aut metu ductus, aut errore la- 


pfus, .compulſus aut ccadtus, ſet ſua mera, pura, 


libera, et ſpontanea valuntate, proprits ſuis manibus, 
ſtatum, ſaſinam, Sc. eee of 
My Lord Stair, lib. 2. tt. 2. $ 19. ſays, That 
when the ſuperior immediately gives ſeiſin to 
the vaſſal, in that caſe the Notary's warrant 
is ſufficiently inſtructed by the ſeiſin, and by 


the diſpoſition, contract of alienation, or bond, 
or when the ſeiſin is propriis manibus ſecundum 


chartam conſiciendam, if a charter thereafter 
made be ſhown : as a ſeiſin proprizs manibus by 
a father to his ſon, reſerving the father's life- 
rent, was found valid againſt a ſecond wife's 
infefrment granted for a competent tocher, 
being adminiculated by. a bond granted by 
the father, of the ſame date with the ſeiſin, 
obliging him to warrant the ſame, 11th Fe- 
bruary 1669, Buchan contra Tait, obſerved 
by Stair... But a ſciſin prepriis manibus of a te- 
nement within burgh, granted by a father to 


his ſon for love and favour, bearing reſigna- 


tion by the father in a bailie's hand, was found 
not to inſtruct without a warrant or adminicle 


in writ, 11th February 1681, Irvine contra 


Corſan, likewiſe obſerved by Stair. 
But ſeiſins propriis manibus granted by huſ- 


bands to their wives, in contemplation of mar- 
riage, having no adminicle but the marriage, 


the Lords, according to the different caſes, have 
hall ſometimes 


; et ibidem 
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ſometimes ſuſtained them when they were ſuit- 


able to the parties, and not exorbitant, and 
' where the queſtion was only with the huſband's 


heir, or an appriſer. | 
Nevertheleſs ſuch ſeiſins, without an admi- 

nicle in writ, are very ready to be improven; 

as may be learned from the following deci- 


ſion, obſerved by Stair, 19th June 1668, the 
relict of Galrigs contra Wallace of Galrigs. 
The relict of Galrigs purſued for mails and 


duties upon her ſeiſin given propriis manibns. 


It was alledged for the defender, No proceſs, 


becauſe the ſeiſin is but afſertig notarii with- 
out a warrant, there being neither a contract, 
nor obligation to give fuch a ſeiſin. It was 
anſwered, That inſtruments of ſeiſin, given 
to a wife propriis manibus, have a ſufficient ad- 
minicle and preſumption by the marriage, 
and the duty of the huſband to provide the 
wife; eſpecially where there is no contract, 
nor other proviſion; but moſt of all where the 
wife renounced her jointure ſhe had with a 
former huſband, in favour of the granter of 
the ſeiſin and his creditors : which is a ſtrong 
preſumption he woul4 give her ſomething in 
lieu thereof. The Lords ſuſtained the ſeiſin. 
But thereafter, gth January 1669, Galrigs 
offered to improve the ſeiſin by the witneſſes 
inſerted: which being four, two of them depo- 
ned poſitively, that they were never witneſſes 
to a ſeiſin given by Galrigs to his wife; and 
the third de poned, That he remembered not 
that he was a witneſs; the fourth deponed, 

That 


96 The Office of a Noatary- public. Part Il, 
That he was witneſs; but ſaid, that this ſeifin 


was in ſummer, whereas it bore to be in win- 
ter: the Notary abode by the ſeiſin. The 
Lords found the ſeiſin improven, but would 
not examine the Notary, nor any other per. 
- ſon, mainly in conſideration that the ſeiſin waz 

_ - propriis manibus, without any other adminicle; 
but if there had been an 2 the No. 
tary and one of the witneſſes being poſitive, 
the ſeiſin would not have been improven; for 
where there is a warrant, mediate or imme- 
diate, providing a ſeiſin be given, quod fieri d:- 
bet, facile preſumitur : and therefore the wit- 
neſſes not remembering, or denial, will hard- 
ly improve ſuch ſeiſins, unleſs their teſtimony 
were politive, giving ſpecial circumſtances of 
their denial, as being in another country, or 
far diſtant place, at that time, if the truth of 
l 


that were otherwiſe aſtructed. But the gene- 
ral denial. to be witneſſes, could import no 
more than non memini; and therefore an admi- 
nicle in writ, with the protocol, or oath ot 
the Notary, if he were alive, and eſpecially it 
poſſeſſion followed for ſome time; theſe would 
more ſtrongly approve, than the not remem- 
brance, or general denial of the witneſſes in- n 
ſerted, would improve. By what has been ſaid, 
Notaries will be cautious not to copy after 
this laſt form. 1555 * 
Having now finiſhed the matter of ſeifins 
of lands, I ſhall, in the next place, for the 
benefit of ſuch as are clerks to royal burghs, 


who alſo ought to be Notaries, proceed to - 
a | " ſins 


ml: 


uld 


in- 
aid, 
fter 


(fins 

the 
hs, 
| Gi 


{ins 
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ſins in burgage-tenements. And as theſe ſeiſins 
are, by the conſtant cuſtom of the burgh of 
Edinburgh, writ in Latin, although the war- 
rant on which they proceed be in Engliſh, I 
ſhall only inſert them in that language, f not in- 


clining to ſwell this treatiſe with things that 


are not for the general inſtruction and uſe of 
the whole body of Notaties: 


r 
Of inſtruments of ſeiſin in burgage-terements. 


Otwithſtanding that infeftments in bur- 

gage tenements participate as much of 
the nature of reſignations as of ſeifins, yet, 
ſeeing they are beſt known by the laſt name, 
1 thought it proper to inſert them in this 
place. 

Seifins in burgage- lands, by 44 27. Parl. 1 
James VI. can only be given by one of the 
bailics of the burgh, as the king's bailie; and 
none can be Notary thereto but the common 
clerk of the burgh; otherwiſe the ſame are 
declared null; and the clerk likewiſe extends 
them. But in cafes of neceſſity, where there 
was neither bailie nor town-clerk, and where 
one was obliged to do diligence, ſeifin within 
burgh hath been ſuſtained when taken by the 
ſherif-clerk ; as was decided in the caſe of 
Thomſon contra Mackitrich, 2 iſt July 1660, 
obſerved. by Stair. 

From this act, it is to be obſerved, that the 
1 magiftrates 
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magiſtrates of burghs- royal are not ſuperi- 
ors of burgage- lands; but, being the king's 
bailies and ſheriffs within the burgh, are com- 
miſſioned and impowered by their erection, 

to ſeiſe their burgeſſes in the lands and tene- 

ments lying within their territories : for in ef- 

fe& the community of the burgeſſes are the 

king's vaſſals, and not the individuality of 
every burgels. 

It is further to be obſerved, that burgage. 
lands never fall in nonentry ; for the apparent 
heir being once infeft, his ſeiſin draws back 
to the day of his predeceſſor's death: and the | 
reaſon is obvious; for nonentry, being a ca- 
ſualty due to the ſuperior upon the death of | 
his vaſſal, cannot fall out in communities or 
burghs, becauſe they never die. | 

By the 16th a7, parl. 22. James VI. anent 
regiſtration of ſcifins, theſe in burgage. lands ' 
were excepted, (as has been told in the pre- y 
ceding title); and fo far were theſe ſeiſins . 
excemed from ſuch ſolemnities, that the Lords 
Juſtained a ſcifin within burgh, ſubſcribed by P 
the town-clerk, though there was no veſtige M| ©.. 
of it in the town's regiſter nor in the clerk's 
protocol, and had been latent for many years, 
zoth June 1668, Burnet contra Swane, ob- 
ſerved by Stair, For although town-clerks 
uſe to regiſtrate ſeiſins, yet there being no 
neceſſity upon them to regiſtrate, and the ſet- 
{ins not being annulled for want of regiltra- 
tion, ſingular tucceffors in burgage-lands were 


not ſu: Aciently ſecured, till by ct 11. ar 
B 


* 
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Ch. II. it was ſtatute, That all inſtruments of 
ſciſin of tenements within burghs-royal, or 
freedoms thereof, holding burgage, and gene- 

rally all other writs which are injoined by ac 
16. Parl. 22. Ja. VI. ſhall be inſerted and reg1- 
ſtrate in the town-clerks books of the ſeveral 
burghs reſpellive, within ſixty days after the 
Cate of the ſame; and if they be not to inſert- 
ed, the ſame are declared null, with reſrect to 
third parties acquiring a perfect ard lawtul 
right to the ſaid tenements, bur prejudice. al- 

ways to them to ule the faid writs againſt the 

parties makers thereof, their heirs and ſucceſ- 

ſors. 

By this act the town-clerks are to keep a 
ſeparate book thereiore, depending only upon 
the magiſtra'es of the burg h, without necet- 
firy of any warrant from the clerk-regilter 
and likewiſe they are to keep minute-books 
of the fame, which are to be quarteriy ſigned 
and compared by the provoſt and bailies of 
the ſeveral burghs. The form of which com- 
paring take as follows:“ Edinburgh, the 
——— day of —— years. The principal re- 
« giſter of ſciſins within the burgh of Edin- 
7 burgh, being compared with the minute- 
© book thereof, conform to act of parhament 
made in anno 1681, are found to agree ex- 
* actly together; as is teſtificd 5 us che ma- 


* giſtrates of the ſaid burgh ſubicribing.“ 


Vide lit. 8. of rever/cons. 
The clerk's docket to the leifin will be the 
lame as in the long docket at the end of 7it. 4. 
EY part 
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fart 1. only, after his name, and the words 
Netarius publicus, muſt be inſert, et clericus 
conmmunitatis burgi de 

The ſeiſin is hkewiſe regiſtrate, and mark- 
ed upon the back by the ſame clerk, thus : 
„Edinburgh, the day of years, 
« Regiſtrate in the and leaves of 
te the firſt ſer ſecond] protocol of G V, con- 
&« junct clerk of Edinburgh, conform to the 
act of parliament 1681, anent regiſtration 
ef ſeiſins and others within burgh, by 
Cc me.“ ä . 

However, ſeiſins taken out of the town's 
books, not by the town-clerk who gave the 
ſeifin, but by his ſucceſſor, will not ſerve for 
a principal ſeiſin, without a warrant or admi- 
nicle, the town-book being but the protocol 
of the town-clerk ; and therefore either the 
town- bock muſt be produced, that the ſeiſin 
may be tranſumed, or commiſſion granted for 
inſpection or collation; which being returned, 
was found to ſuffice as a tranſumpt, 11th Fe- 
bruary 1681, Irvine contra Corſan, obſerved 
by Stair. 

Theſe ſciſins differ conform to the ſeveral 
kinds thereof; ſome are given to apparent 
heirs, cognoſced by haſp and ſtaple ; others 
are given to purcl-aſers upon diſpoſition, or 
upon contrats of marriage, wadſet, er heri- 
table bonds or adjudications. | 

Infeftments by haſp and {ſtaple are given in 
this manner: I he bailie cf the burgh, with 
« his clerk and the necef ary witneſſes, being 

*© met 


— 
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« met at the tenement, whereof ſciſin is to be 
given, the apparent heir repreſents to them, 
« that his father, or other predeceſſor, died 
« laſt veſt and ſeiſed in that tenement ; and, 
« for verifying it, he exhibits to the bailie 
« and his clerk, before the witneſſes, his pre- 
« deceſſor's infeftment; adding withal, that 
it was notorious that he is apparent heir, 
« and neareſt of kin to this predeceſſor, his 
« father, grandfather, or the like; and there- 
« foie he requires the bailie to give to him 
« ſtate and ſeiſin of that tenement by haip 


| * and ſtaple, conform to the uſe and cuſtom 


« of burgh. Whereupon the baile, albeit 
« he know the truth of what is ſo ſaid, in- 
* quires at the witneſſes, or other perſons in 
« their company, if he who demands ſeiſin 
vas the apparent heir to the perſon laſt in- 
« feft, or habite and repute ſuch; and upon 
their anſwering affirmatively, he cauſes the 
apparent heir take hold of the haſp and 
* ſtaple of the door, and enter the houſe, and, 
* bolt the door upon himſelf, who coming 
out, takes inſtruments in the hands of. 
* the Clerk of the burgh, for certifying what 
* was done: which inſtrument is duly regi- 
ſtrate in the town-court books.” * 
A burgh of barony, or of regality to which 
the privilege of the king's free burgh-royal is 
granted, though neither the lands nor the 
town be holden of the king in free burgage, 
but of the p ince, is nevertheleſs allowed to 
eve ſeiſins by haſp and ſtaple, 13th Novem- 
$21 ber 
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ber 1623, Marſhal contra Marſhal, obſerved 
by Durie. S081 IF JIG 


Seiſin to an heir cognoſced by haſp and 
e ſtaple. 


IN Dei nomine, &c. perſonaliter acceſſit hono- 

raviis vir A, unus balivorum burgi de ——, 
ad illud tenementum terre, ante et retro, ſubtus et 
ſupra, cum pertinentibus; olim pertinens ad B de 


, deinde ad C de „ et deinde ad demor- a 
tuum D ſcribam in Edinburgo; jacens in dif k 
burgo de „ ex auſtrali latere vici regi in clau- t 
{: 


fara vccata „et occidentali faxte ejuſdem, 
inter terram quondam E, deinde quondam F, et / 
nunc C, ex boreali, terras quondam H, deinde 7, fl + 
et nunc K, ex auſtrali, et tranſitum clauſure vul- Yi + 
go vacatæa ———, ex occidentali, et tranſtun Ml * 
difte clauſura vocata ———, ex orientali per- 
tibus : et ibidem diffs balivus, virtute et vi. ; 
gore ſui officii, cognovit et intravit providum et il (1 
 boneftum virum L. ſcribam iu Edinburgo, tanquan il ® 
filium legitimum et propinquiorem heredem (a) didi 
gquondam D ſui patris, in et ad totum et integrun . 
diflum tenementum terre, ante et retro, ſubtus et /« 
ſupra, jacens in ditio burgo de , et Bonda- 
tum ut dictum eſt, per terre et lapidis ditzi ten V 
menti deliberationem, et fixularum et tenelarun 


traditionem ; ipſumgue L., tanquam filium legiti- MY 1 

(a) if the propinquity appear by a general ſervice, ſay, . 
deſeruitum et retturnatum ad dictum uondam, Kc. | all, 
* ur. 


min 
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mum et heredem (a) didti quondam D ſui patris, 
in toto et integro ditto tenemento terre, ante et re- 
tro, ſubtus et ſupra, jacente in difio burgo, et 
bondata ut dictum eſt, inveſtiendo hereditarie ſafi- 
vit, ut infra burgum heredibus burgenſibus in ta- 
libus fieri conſuetum, ſalvo jure cujuſlibet (b). Su- 
per quibus omnibus et ſingulis præmiſſis Prefatus 


® 

by =Y 

7 , 

t {a) And if it be by a ſervice, add, deſervitum et ret- - 

le turnatum, &c. g h 
{b ) In a cafe where the apparent heir diſpones his pre- 

& r's burgage-lands before he is infeft himſelf, the 


lo cognition of his propinquity in blood to the deceaſed, and 
1 the purchaſer's infeftment, may be inſerted in one and the 
N. ſame ſeiſin, thus: et fine mora W ſcriba in Edinburgo, 
; procurator rite et legitime conſlitutus, ac in nomine dicti 
L, hereditarii proprictarii tenementi terre ſupra et ſub- 


J. ws ſcripti, ut mibi Netario publico ſubſcribenti, per ipius 


ul. procurationis literas, contentas in quibuſdam venditionis 
1 et alienationis literis, per prafatum L, Titio, heredibus 
ny ſuis et ene guibuſcungue, factis et conceſſis, de da- 

n ta —, lucide conſlabat, totum et integrum ſenemen- 


um terre, ante et retro, ſubtus et ſupra, jacens, &c. 
of [Here the tenements as bounded are again to be repeated, 
am ud then ſay], in manus didi balivi ſurſum reddidit, pu- 
TY ue er Aimpliciter reſignavit, in faverem, proque nova 
. inſsodatione ej uſdem præſato Titio, modo ſubſcripto, dan- 
da et concedenda. Qua reſgnatione fic rite et legiting 
5 0) Bi Vadla et admiſſa, dictus balivus, virtute et vigore ſui officit 
da- er de ſpeciali rogatu dicti procuratoris reſignantis, ſtatum, 
e. Vſnam, peſſeſſionem corporalem, actualem, et realem, pari- 
ter et ſaſinam hereditariam, totius et integri dicti fene- 
* menti terre, pertinentis ad dictum B, &c. | as above], per 
ill terre et lapidis ſundi dicti tenementi terre deliberationem, 
prefato Titio, perſonaliter preſenti et acceptunti, centu - 

ſay, lit, exhibait, et, ſecundum tenorem diftarum venditionis et 
| alienationir -Aiterarum, dedit pariter et deliberavit, ſalvo 
jure cujuſlibet, &c, [the reſt as above. 25 


Z., 
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L, a me Notario publico ſubſcribente, ſibi feeri 
petiit hoc jreſens publicum inſtrumentum, ſeu 
plura publica inſtrumenta. Atta erant bec ſu- 
per fundum didi tenementi terre, horas inter no- 
— et decimam ante meridiem, ſub anno, die, 
menſe, regnoque regis præſcriplis, præſentibus ibi- 
dem frovidis et honeſtis viris M et R, J et S, cum 
diverſis aliis, teſtibus ad premiſſa vocatis et regui- 
ſitis. [Then follows the Notary's docket. ] 
If ſeifin be given to a purchaſer and his 
wife on a diſpoſition, for her liferent-uſe al- 
tenarly, the ſeiſin will be the ſame as above, 
until you come to the delivery of ſeiſin by the 
bailie, which begins with theſe words, et ibi- 
dem diftus balivus, virtute et vigore, &c. in 
place of which ſay. et ibidem W ſcriba in Edin- 
burgo, procurator rite et legitime conſtitutus, ac in 
nomine ditii L, brreditarii protrietarii dicti tene. 
menti terre, ut mibi Notario publico ſubſcribenti, 
per ipſius procurationis liters, contentas (a) in 
quibuſdam venditionis et alienationis literis, per 
lum, Titio et Semproniæ ejus ſponſe, et eorum 
alleri diutius viventi, in conjuntta inſeodati one, 
pro dictæ Sempreniæ vitali redditu ſolummodo, et 
Maedio eorum filio, quo deficiente, ditti Titii be- 
redibus legitimis et afſignatis quibuſcunque, con- 
fettis, ac ſuper fundum dicti tenementi terre pro- 
duc cis et perleclis, de Sata „ lucide conſtabet, 


{ a ) If ſeiſin be given on a wadſet, ſay, in gquodam con- 
tractu hyp:thecationis et impignorationis, inito et perfecto 
inter illum et Titium, prout in dicto contractu, ſuper ſun- 
dum * tenement? terra produdto et perlecto, &c. 


 totum 
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ſctum et integrum dictum tenementum terre, ante 
retro, ſubtus et ſupra, cum pertinentibuc, olim 
pertinens, &c, [Here take in the bounding as 
in the diſpoſition, and then ſay], & bendatum 
ul fredicitur, per fuſiim et baculum, in manus 
dif balivi ſurſum reddidit, pureque et fimpliciter 
e gnadit, in favorem, freque nova inſecdaticne 
en/dem fprefato Titio, modo ſuſ raſcritto, danda 
et concedenda (a). Qua reſignaticne fic rite et le- 
oitime facta et admiſſa, dictus balivus, virtute et 
vigere ſui officii, et de ſpeciali mandato dicli pro- 
wratorts reſignantis, ſtatum, peſſeſſienem ccrpora- 
lem, ac lualem, realem, pariter et ſaſinam hercdi- 
tariam, totins et integri dicti tenementi terre, ante 
es retro, ſubtus et ſutra, cum pertinentibus, olim 
fertinciitis, &c. [Here the lands are again 
repeated, then follows, ] jacentis in dict bur- 
go, et bondati ut prædicitur, fer terre et latidis 
funds ditti tenementi terre deliberationem, memc- 
ratis Titio et Semprenie tus ſponſe, corumque al- 
teri diutius vive; ti, pro vitali redditu dictæ Sem- 
fronie ſolummodo, ib1dem ferſonaliter fræſenti- 
bus et ecceptentibur, ſecundum tenorem dictarum 


{a ) If ſeifin be given on a wadſet, add, redimabili o- : 
mni modo et ſub rever/ione dicto tenemento terre, a prafato 
Titio ejuſque prædictis, per dictum L, ejujque heredes, 
ſucceſſoret, et aſſignatos, per ſelutionem iis, aut in eorum 
uſus confegnationem, &c. [Here take in the preciſe words 
of the clauſe of reverſion, and where the fame is to be con- 
ſigned, with the place of redemption, and upon what pre- 
monition; and then, immediately after the clauſe of ſeiſin, 
and before that which begins /uper quibus, &c, add], re- 
dimabili omni mods dicbo tenementa terre, et ſub reterſi- 


one modo fufru ſcripts, 


venditign:s 
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venditionis et alienationis literarum in omnibus, : 
dedit, tradidit, contulit, pariter et deliberavit, F 
ſalvo jure cujuſlibet. Super quibus omnibus t Ml , 
fingults premiſſis, prefati Titius et Sempronia q 8 
me Notario publico fibi ficri petierunt hoc pre- - 
ſens publicum inſtrumentum, &c. [as in other 2 


ſeiſins.] | 4 
If ſeiſin be given of an annualrent out or 
burgage- lands, after having narrated the con-. 


pearance of the Notary, witneſles, bailie, and . 
party or procurator, at the word conterics, in 
the beginning of the foregoing ſeiſin, add, 
& in quadam hereditaria obligatione per ipſum 
“ confecta, Titio, ejuſque heredibus et afl- 
* gnatis quibuſcunque, ac ſuper fundum dic 
* tenementi terre producta et perlecta, de 
% data ———, lucide conſtabat, totum et 
4 integrum unum annuum redditum ducenta- 
“ rum mercarum monetæ Scotiæ, vel talem 
« annuum redditum, qui pro tempore, per 
% quamlibet ſupervenientem legem, corre: 
% ſpondebit principal ſummæ quater mille 
„ mercarum, annuatim levandum et perci- 
& piendum, ad duos anni terminos, feſta ſci 
„ hicet Pentecoſtes, et Sancti Martini in hie- 
© me, per æquales portiones, de toto et in- 
« tegro dicti L tenemento, ante et retro, 
<« ſubtus et ſupra, cum pertinentibus, perti 
e nente olim,“ [Here take in the boundings 
of the tenements, as in the heritable bond, 
and then add], © vel de quavis parte vel pot 
* tione <juſdem, promptioribus cenſubus, . 


„ firmis, proficuis, et devoriis WY t " 
ee ulm 


* 
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« fuſtim et baculum, in manus dicti balivi 
« ſurſum reddidit, pureque et ſimpliciter re- 
« ſignavit, in favorem, proque nova infeo- 


cc 


datione et ſaſina danda et concedenda præ- 


« fato Titio, ejuſque heredibus et aſſignatis 


cc 
40 
c 


* 


* 


6 
cc 
40 
cc 
« 
6c 
00 
ac 
« 
6 
« 
« 
(c 
60 
cc 
60 


60 


« quibuſcunque, hereditarie; redimabili er 
ſub reverſione dicto annuo redditu, per 
dictum L, ejuſque heredes et aſſignatos, a 
præfato Titio et ejus prædictis, per ſoluti- 
onem us dictæ principalis ſummæ quater 
mille mercarum, omniumque annuorum 
reddituum pro tempore debitorum, infra 
prætorium dicti burgi, die feſtum Pente- 
coſtes, vel Sancti Martini in hieme, pre- 
cedente, ſi fit legalis, qua deficiente, pro- 
xima die legitima ſequente, inter ortum et 
occaſum ſolis, ſuper præmonitione quadra- 
ginta dierum debite facienda, per prædi- 
ctum L, ejuſque prædictos, præfato Titio, 
ejuſque prædictis, perſonaliter vel apud 
ipſorum pro tempore habitationis domum, 
in præſentia Notaru teſtiumque, prout con- 
gruit; vel per conſignationem dictarum 
ſummarum, ſi dictus Ticius ejuſve prædicti 
abfuerint, vel haſce præſentes accipere re- 
cuſarint, in manus præpoſiti, vel cujuſvis 
balivorum dicti burgi, quæ Titio ejuſque 
prædictis periculo conſignantis profuturæ 
ſunt, ſecundum dictam hereditariam obli- 
gationem, et procuratoriam reſignationis 
inibi contentam, in omnibus punctis. Qua 
reſignatione lic rite ac legitime facta et ad- 
miffa, dictus baliyus, virtute ct vigore ful 

0 officu, 


Tg 


< to terrae, ante et retro, ſubtus et ſupr, 
< ut praedicitur, per terrae et lapidis fun 


dicti tencmenti, et unius denarii, ut mori: 
» eſt, deliberationem, honeſto viro M de 


ments as deſigned and bounded, and thet 
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< officii, et de ſpeciali mandato dicti procy. 
* ratoris reſignantis, ſtatum, poſſeſſionem cor. 
„ poralem, actualem, et realem, totius et in. 
* tegri dicti annui redditus, vel talis annu 
* redditus, qui ꝓro tempore, per leges huju 
regni, dictæ principali ſummæ correſpon. 
% debit, annuatim levandi et percipiendi, a 
« dictos duos anni terrminos, per aequale; 
* portiones, de toto et integro dicto tenemen. 


4 jacente in dicto burgo de „et bondato 


cc 


, tanquam atturnato, et in nomine 
* -praedicti Titii, contulit, exhibuit, et, fe- 
* cundum tenorem dictae hereditariae obli 
„ gationts, dedit pariter et dehberavit : red 
„ mabili omni modo dicto annuo redditu, et 
„ ſub reverſione modo praedicto. Super qui- 
« bus omnibus,“ &c. as in other ſeiſins.] 
If a father ſhall reſign his burgage-lands to 
his ſon, and the ſon at the ſame time ſhall re. 
ſign the ſaid lands in favour of his wife, for 
her liferent-uſe, the ſeiſin will be the ſame a 
in the firſt by haſp and ſtaple, until you come 
to the bailie's delivery of ſeiſin; and then lay, 
« nec non acceſſit idem balivus ad illud tene 
% mentum terrae, ante et retro, ſubtus et ſo- 
„pra, olim,“ &-c. [Here take in the tene 


* et ibidem A ſcriba in Edinburg! 


- ee rite et legitime conſtitutus 1 
& nomine 
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« nomine dicti B, ut mihi Notario publico 
ſubſcribenti, per ipſius procurationis literas, 
« contentas in contractu matrimoniah, imto 
« et confecto inter illum et C ejus filium, ex 
« parte una, et D filiam legitimam E, unius 
« balivorum burgi de cum conſenſu 
« dicti E ſui patris, ex parte altera, prout in 
« dicto contractu matrimoniali, ſuper fundum 
dictorum tenementorum terrarumque pro- 
« ducto et perlecto, de data „ lucide 
« conſtabat, totum et integrum,” c. [Here 
repeat your lands, as above, and then add}, 
« jacens in dicto burgo de , et bonda- 
tum modo ſupraſcripto; per fuſtis et bacu- 
« li deliberarionem, in manus dicti balivi ſur- 
« ſum reddidit, pureque et ſimpliciter reſi- 
« gnavit: reſervans dicti B et H ejus ſponſae 
« vitales redditus dimidii tenementorum ter- 
« rarum aliorumque ſupraſcriptorum, duran- 
« ttbus omnibus eorum vitae diebus. Qui- 
bus reſignationibus fic rice et legitime per 
« ſe et ſeparatim factis et admiſſis, dictus ba- 
livus, virtute et vigore,” Sc. [as above; 
and after the words, “ pariter et ſaſinam,“ 
add], “ hereditariam, totius et integri dicti 
Atenementi terrae, olim,“ Sc. [Here the 
ſeveral tenements muſt be repeated, and then 
lay], “ jacentis in dicto burgo, et bondati ut 
* praedicitur, per terrae et lapidis fundi di- 
* ctorum tenementorum terrarumque reſpe- 
* chive et ſucceſſive traditionem, praefato C, 
perſonalitet praeſenti et acceptanti, contu- 
< lit, exhibuit, et deliberavit : reſervans dicto 
\ K 6 B 
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* B ejuſque ſponſae, eorumque diutius viven- 
c ti, vitales redditus dimidu tenementorum 
terrarumque, durantibus omnibus eorum 
vitae diebus. Et fine mora praefatus A, 
„ procurator rite et legitime conſtitutus in 
nomine dicti C, ut mihi Notario publico 
ſubſcribenti, per ipſius procurationis literas, 
etiam in dicto contractu matrimoniali, de 
data antedicta, contentas, lucide conſtabat, 
te totam et integram juſtam et aequalem di- 
4 midietatem dictorum tenementorum, ter- 
<* rarum aliorumque ſuperſcriptorum, cum 
e pertinentibus, jacentium et bondatorum ut 
e pracdicitur, per fuſtis et baculi deliberati- 
% onem, in manus dicti balivi ſurſum reddi- 
« dit, pureque et ſimpliciter reſignavit. Qui- 
Abus reſignationibus, Sc. Cas above; and 
then, after the words, pariter et ſaſinam,“ 
add], © vitalis redditus totius et integrae 
„ juſtae et aequalis dimidieratis tenemento- 
cc rum, terrarum aliorumque ſupraſcriptorum 
<« reſpective et ſucceſſive traditionem, A, tan- 
e quam atturnato, et in nomine dictae D, 


* 


4 


* 


c 


* 


bh, ſponſae dicti C, durantibus omnibus ſuae 


vitae diebus, eontulit, exhibuit, et, ſecun- 
& dum tenorem dicti coptraſius matrimont- 
4 alis, dedit pariter et deliberavit: ſalvo jure 
“ cujuſlibet. Super quibus omnibus et ſin- 


ay 


„ oulis praemiſſis, praefatus C, pro {ciplo, 


4 nec non dictus A, tanquam atturnatus, et 
in nomine dictae b, a me Notario public 
cc ipſis fieri petierunt hoc praeſens publicun 


inſtrumentum, ſeu plura publica inſtrumen. 
« ts 


— 
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« ta, Acta erant,“ Sc. [ut ſupra, in com- 
muni forma. | 

When the magiſtrates of a burgh-royal are 
charged with letters of horning to infeft an 
adjudger, they feldom or never diſobey the 
charge, but give ſeiſin forthwith ; which will 
be the ſame as in the firſt, to theſe words, 
« et ibidem dictus balivus, virtute et vigore 
« ſui officii,“ and then add, “et in obedien- 
etiam quarundem literarum S. D. N. Regis, 
« 1mpetratarum ſuper quoddam decretum ad- 
« judicationis, coram Dominos Concilu et Seſ- 


« ſionis, die menſis ultimo elapſi, 
« obtentum, ad inſtantiam N de „contra 
« Ode „pro ſolutione et ſatisfactione ei 


« ſummarum monetae principalium, annuo- 
« rum reddituum, et liquiditatarum expenſa- 
© rum inibi contentarum, extendentium in 
« integrum, ad datam dictr decreti adjudica- 
e tionis, ad fummam ducentarum mercarum 
* monetae Scotiae, ſalvo juſto calculo, con- 
tra praepolitum et balivos dicti burgi de 
% ipſis praecipientium et mandantium, 
* ut praenominatum N, ejuſque heredes et 
aſſignatos, in toto et integro” | Here take 
in the lands as deſigned and bounded in the 
decreet of adjudication, and then ſay], „he- 
* reditarie infeodarent, ſub pœna rebellionis 
* et cornu- poſitionis; prout in dictis literis 
8. D. N. Regis, executionibuſque et indor- 
ſationibus earundem, de data ſub ſigneto 
regio die menſis et anno , 
* latius continetur, ſtatum, poſſeſſionem cor- 

K-23 poralem, 


—y 
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* poralem, actualem, realem, pariter et ſa- 
„ ſinam hereditariam, totius et integri dig 
« tenementi terrae, olim,“ Sc. [Here take 
in the tencments as deſigned and bounded, 
and then add], “ jacentis in dicte burgo de 
te , et bondati ut praedicitur; per ter. 
„ rae et lapidis fundi dicti tenementi terrae 
« deliberationem, praefato N, perſonaliter 
« praeſenti et acceptanti, contulit, exhibuir, 
ce et, ſecundum tenorem dictarum bterarum 
« S. D. N. Regis, dedit, tradidit, pariterque 
« deliberavit: falvo | jure cujuſlibet (a). Super 
« quibus,” Sc. 


ne. 
Of the warrants of ſeiſins. 


Aving already ſaid that T ſhould treat 
more fully of the warrant upon which 

ſeiſin proceeds, I ſhall here preſent the reader 
with ſome of the moſt ordinary models tor 
narrating ſuch warrants of ſeiſin as are written 
either in Latin or Enghſh. And as this clauſe 
admrts of a greater variety than any other in 
the whole inſtrument, becauſe every particu- 
lar warrant upon which ſeiſin proceeds hath 
ſomething or other peculiar to it ſelf in tlic 


{a} Here may be added, redimabili emni meds diff. 
tenements terre a prefato N ejuſque pradiftis, per dictun 
© cjuſque prediftes, ſecundum atum parliament, 


narrating 


_ —— - a P 35> "4 * 


tir 


fl 
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narrating of it, it is proper to obſerve, that 
the following narratives are not ſet down ſo as 
the ſame may be conſtantly followed; but it 
is left to the prudent Notary to adapt the 
narrative to the nature of the infeftment he 
is to take, making uſe of theſe oy by way 
of example in the like caſes. 


Narrative of a precept on a retour. 


Habens, et in ſuis manibus tenens, quod- 
dam praeceptum ſaſinae pergamena ſcriptum, et 
cancellario difti S. D. N. Regis direftum, pro ſa- 
ina et poſſeſſione danda praenominato A, nunc de 
„ tanquam legitimo et propinquiori heredi 
maſculo quondam D de —— ſui patris, totarum 
et integrarum terrarum, decimarum aliorumque: 
ſubſcriptorum, cum pertinentibus. 


Narrative of a precept of Clare conſtat.. 


Habens, Sc. didtum praeceptum ſa— 
finae, (vulgo praeceptum de Clare conſtat vocatum),. 
fallum et conceſſum per honorabilem virum A de 

, in favorem difii B de „ tanguam be- 
reds dicti quondam de ſui patris, de totis et 
integris terris, annus 'redditu aliiſque ſubſcriptis,, 
de data, tenore, et contentis ſubſcriptis. 


If the precept be in Engliſh, as they ſome- 
times are, the narrative will be thus: 


——Having, Se. the faid precept of ſeiſin, 
K 3 commonly; 
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commonly called a precept of Clare conſtat, 
made and granted by an honourable gentle. 
men 4 of „ in favour of the ſaid B of 
„as heir to the ſaid umquhile D of 
his father, of all and haill the lands, 
annualrent, and others under written, of the 
date, tenor, and contents after mentioned. 


Narrative of a charter. 


Habens, &c. quandam chartam reſignationi, 
ſub magno ſigillo, continentem in fine ejuſdem frat- 
ceptum ſaſinae ſubtus mentionatum, factum, datum, 
et conceſſum, per ditium S. D. N. Regem, prac: 
Ho A de „et heredibus ſuis maſculis de ejus 
corpore, [Here inſert the tailzie and ſubſtitu- 
tion as in the charter], de data ſubtus mentiona- 
ta. Per quamquidem chartam (pro cauſis inili 
fpecificatis) diftus S. D. N. cum aviſamento et 
conſenſu Domini Capitalis Baronis et reliquoruin 
Dominorum Baronum Scaccarii S. D. N. Regis, in 
Bac parte regni Magnae Britanniae Scotia vocats, 
[ and, if there be any proviſions, ſay, et cum et 
ſub proviſionibus, conditionibus, reverfionibus, el 
limitationibus inibi et poſtea ſpecificatis], dedit, con- 
ceſſut, et diſpoſuit, ac pro perpetuo confirmavit, 
praefato A beredibuſque ſuis maſculis de ejus cor. 
Pore, quibus deficientibus, heredibus ſuis et aſſigna- 
lis quibuſcunque, hereditarie et irredimabiliter, abſ- 
gue quavis reverſione, redemptione, aut regreſſu, in I ter 
perpetuum, totas et integras [Here inſert the ¶ r 
lands verbatim, and then ſay], una cum em cor 


jure, &c. [and then, if there be any r bea 
ay. 
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ſay], et hoc cum et ſub reverſianibus, reſervationi- 
bus, reſtrictionibus, proviſionibus, conditionibus, 
oneribus, qualificationibus, et limitationibus omni 
modo ſubſcripits, viz. [Here inſert the provi- 
ſions as in the chapter, and thereafter the 
Quaeguidem; then ſay ], et diftus S. D. N. Rex, 
(pro cauſes inibi ſpecificatis), cum aviſamento et 
conſenſu praeditio, de novo dedit, conceſſit, et dif- 
poſuit, praefato A, et heredibus ſuis maſculis de 
ejus corpore, quibus defictentibus, heredibus ſuis 
et afſienatis quibuſcunque, totas et integras terras, 
decimas, molendinas, ſalmonum piſcinas, baronias, 
caſtra, turres, fortalicia aliague particulariter ſu- 
praſcripta: Tenendas de dico S. D. N. Rege, 
modo in dic ta charta amplius mentionato et conten- 


to ;, prout eadem, continens clauſulam disjunttionts 


terrarum, decimarum, ſalmonum piſcinarum, mo- 
lendinarum aliorumque ſupraſcriptorum, ab omnt- 
bus aliis dominiis, baroniis aliiſque, quibus ante 
annexa fuerunt, et unionis, erettions, creationts, 
et incorporationis earundem, in unam integram et 
liberam baroniam, vocandam omni ſuturo tempore 
baroniam de M et ordinaus diffum manerii 
locum de principale fore meſſuagium ejuſdem, 
et unicam ſaſmam ibidem, vel ſuper quamlibet par- 
tem dictarum terrarum, capiendam, fer tradi- 
lionem terrae et lapidis fundi earum ſolummodo, 
abſque neceſſitate utendi quibuſiibet alits ſymbolis, 
dalidam et ſufficientem fore ſaſinam, pro integris 
terris, deci mis, ſalmonum piſcinis aliiſque ſupra- 
ſcriptis; et hoc non cbſtante quod eadem minime 
contigua ſiut, ſed in diverſis locis jaceant ; ut 
eedem, inguam, latius proportat. 


Narrative 
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Narrative of a charter of adjudication. 


6 Habens, &c. quandam chartam ad- 


. ſub magno ſigillo, continentem 
ce in fine ejuſdam praeceptum ſaſinae ſubſcri- 
e ptum, factum, datum, et conceſſum, per 
« dictum S. D. N. Regem, pracfato A, here- 
« dibus ſuis et aſſignatis quibuſcunque. Per 
« quamquidem chartam (pro cauſis inibi ſpe- 
« cificatis) dictus S. D. N. Rex, cum aviſa- 
« mento et conſenſu, &.“ [As in the nar- 
rative of a charter], et cum et ſub provi 
« fjone et reverſione inibi mentionatis, dedit, 
« conceſſit, et diſpoſuit, praefato A, heredibus 
« ſuis et aſſignatis praedictis, hereditarie, to- 
« tas et integras, &c.” [ Here inſert the lands; 
then ſay], ** redimabiles omni modo et ſub 
* reverſione, et ſub et cum proviſidne et con- 
t ditione in dicta charta contentis,” [and 
— inſert the Quaegui dem; then ſay], 

« prout dicta charta, de data ſubtus mentio- 
* nata, continens dictum ſaſinae praeceptum, 
* una cam diſpenſatione pro unica capienda 
ſaſina apud dictum manerii locum de —, 
vel ſuper quamlibet partem terrarum alio- 
4 rumque ſupraſcriptorum, et declarans ean- 
«. dem validam, ſufficientem, et efficacem fore, 
pro integris terris, decimis aliiſque ſupra- 


ſcriptis, Sc.“ 


* 


* 


* 


Or thus if granted ly a ſulject ſuperior. 


—— Has ing, c. an charter of adjudication 
granted 


1 
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granted by a Noble Lord „in favour of 


A, his heirs and aſlignees whatſomever ; con- 
taining, in the end thereof, the precept of 
ſeiſin under written: whereby (for the cauſes 
therein ſpecified) the ſaid Noble Lord, with 
and under the proviſion and reſervation therein 
mentioned, gave, granted, and diſponed to 
the ſaid „his heirs and aſſignees foreſaid, 
heritably, all and haill | Here take in the lands 
then ſay}, redeemable always, and under rever- 
ſion, and with and under the condition and 
proviſien contained in the ſaid charter, | Theres 
after inſert the Quaequidem; then ſay], as the 
ſaid charter, of the date after mentioned, con- 
taining the foreſaid precept of ſeiſin, at more 


length proports. 


Narrative of a charter from a ſubje#t. 


ce Habens, c. quandam chartam, de 
« data ſubtus mentionata, factam, datam, et 
« conceſlam, per dictum A de „in fa- 
vorem praefati B, heredumque ſuorum et 
* afſipnatorum inibi mentionatorum, heredi- 
* tarte et irredimabiliter. Per quamquidem 
* chartam, dictus A (pro cauſis inibi ſpeci- 
* ficatis) dedit, conceſſit, et diſpoſuit, praedi- 
cto B, heredibus ſuis et aſſignatis inibi con- 
tentis, hereditarie et irredimabiliter, ut di- 
Actum eſt, totas et integras“ [Here inſert 
the lands, with the Quacguidem, and provi- 
lions, if any be; then fay}, © prout dicta 

| « charta, 
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e charta, inibi continens ſaſinae praeceptum 
« ſubtus mentionatum, latius proportat.“ 


In Engliſh thus. ' 


— Having, Sc. an charter, of the date 
after mentioned, made and granted by the 
ſaid A of „to and in favour of the ſaid 
B, his heirs and aſſignees therein mentioned, 
heritably and irredeemably : whereby (for the 
cauſes therein ſpecified) the faid A gave, grant- 
ed, and diſponed, to the ſaid B, his heirs and 
aſſignees therein mentioned, heritably and ir- 
redeemably, as ſaid is, all and haill | Here in. 
ſert the lands, with the Quaequidem, and pro- 
viſions, if any be; then ſay], as the ſaid charter, 
of the date under written, containing the pre- 
cept of ſeiſin therein and after mentioned, at 
more length proports. 

A charter upon a contract of wadſet will 
differ nothing from the above, except, in place 
of the words, heritably and irredeemably, you 
mult inſert, heritably and under reverſion in man- 
ner therein mentioned; and in the concluſion of 
the narrative; to add theſe words, as the ſaid 
charter, of the date under written, whereby tht 
lands and others above written, are declared 10 
be redeemable in manner therein mentioned, &c. 


Narrative of a diſpoſition of lands. 


3 Having, Sc. an diſpoſition, of the date 


, and containing the precept of ſeiſin af. 
ter 


. TY ww * % = 
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ter mentioned, made and granted by the ſaid 
A of „to and in favour of the ſaid B: 
whereby (for the cauſes therein ſpecified) the 
faid A ſold, annailzied, and diſponed, from 
him, his heirs, and all other his aſſignees, to 
and in favour of the ſaid B, his heirs and aſ- 
ſignees whatſomever, heritably and irredeem- 
ably, but any manner of reverſion, redemp- 
tion, or regreſs whatſomever, all and haill ¶ Here 
inſert the lands; then ſay], lying within the pa- 
rochin of — and ſheriffdom of , toge- 
ther with all right, title, intereſt, claim of 
right, property and poſſeſſion petitor and poſ- 
ſeſſor, which the ſaid A, or his predeceſſors 
and authors, heirs and ſucceſſors, had, have, 
or any wiſe may claim or pretend to the 
lands and others above written, or to any part 
or portion thereof, or to the mails, farms, 
profits, and duties thereof, in all time coming; 
and, if there be any proviſions, add theſe words], 
with and under the proviſions, &c. after men- 
tioned, viz. | Here inſert the proviſiens , then ſay], 
as the ſaid diſpoſition, of the date above writ- 
ten, containing obligement to infeft by double 
inteftments, and two ſeveral manners of hold- 
ing, a me and de me, with procuratory of re- 
lignation, clauſe of abſolute warrandice, aſſig- 
nation to the mails and duties, writs and e- 
vidents, with the precept of ſeiſin after inſert- 
ed, and ſeveral other uſual clauſes, at more 
length proports, 


Narrative 


dated the 
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Narrative of a diſpoſition of annualrent. 


— - Having, Cc. an diſpoſition, of the date 
, and containing the precept of ſeiſin af. 
ter ſpecified, made and granted by the ſaid 4 
of „to and in favour of the ſaid B; 
whereby (for the cauſes therein ſpecified) the 
ſaid A ſold, alienated, and diſponed from him, 
his heirs, and all others his aſſignees whatſoever, 
all and haill an annualrent of „or ſuch 
an annualrent as ſhall be due for, and agree- 
able-to the principal ſum of , by the laws 
and acts of parliament of this kingdom for the 
time, yearly to be uplifted and taken at two 
terms in the year, Whitſunday, and Martin- 
mas in winter, be equal portions, forth of all 
andhaill | Here inſert the lands |, lying wichin the 
parochin of and ſheriffdom of , Or 
forth of any lands or heritages whatſoever per- 
taining and belonging to C, where-evec the ſa- 
men lie, within this kingdom, or forth of a- 
ny part or portion thereof, firſt, beſt, and rea- 
deft mails, farms, profits, and duties of the 


famen, ſpecified and contained in an heritable 


bond granted by the ſaid C, in favour of the 
ſaid A, of the date the , reviſtrate in —, 
and in the ſaid A his ſeiſin following thereon, 
day of , duly regi- 


ſtrate conform to the act of parliament ; 
together with all right, title, intexeſt, claim 
of right, property and poſſeſſion. petitor and 
poſſeſſor, which the ſaid A or his heirs and 

ſucceſſors, 
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ſucceſſors, have, or any wile may have, claim, 
or pretend to the foreſaid annualrent, or to a- 
ny portion thereof, in time coming : provi- 
ding always the ſaid annualrent be redeemable 
by the ſaid C and his foreſaids, conform to the 
clauſe of reverſion contained in the ſaid heri- 
table bond; as the ſaid diſpoſition, containing 
an obligement to infeft, procuratory of reſig- 
nation, aſſignation to the principal ſum of 
, whereupon the ſaid annualrent is re- 
dee mable, and to the ſaid heritable bond, and 
ſeiſin following thereon, alſo containing the 
precept of ſeiſin after inſerted, at more length 
proports, 


Narrative of an heritable bond. 


—— Having, Sc. an heritable bond, of the 
date „and containing the precept of ſei- 
fin after inſerted, made and granted by the 
ſaid A (a), to and in favour of the ſaid B, and 
his heirs and ſucceſſors after mentioned: 
whereby (for the cauſes therein ſpecified) the 
ſaid A bound and obliged him, his heirs and 
ſucceſſors, with all convenient diligence, up- 
on his own proper charges and expenſes, to 
duly, validly, and ſufficiently infeft, veſt, 
and ſeiſe the ſaid B, his heirs and aſſignees 
whatſoever, heritably, and under reverſion in 


{a ) If there be cautioners in the heritable bond, add 
theſe words, ** as principal, and — and —— as cau- 
© tioners, ſoyerties for and with him, conjunctly and ſe- 
“ yerally,” 5 


L manner 
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manner after mentioned, in all and haill an 
annualrent of Scots money, or ſuch an 
annualrent as ſhould be due for, or correſpond 
and be agreeable to the prineipal ſum of — 
money foreſaid, by the laws and acts of par. 
liament of this kingdom for the time, yearly 
to be taken at two terms in the year, Whit- 

ſunday, and Martinmas in winter, be equal 
portions, forth of all and haill the ſaid A his 
lands of [Here inſert the lands}, lying within the 
parochin o —— and ſheriftdom of „ or 
forth of any other lands or heritages pertain- 
ing and belonging to the ſaid , here. ever 
the ſame lie, within this kingdom, or forth 
of any part or portion thereof, "firſt, beſt, and 
readieſt mails, farms, profits, and duties of 
the ſame; as the ſaid heritable bond, of the 
date foreſaid, containing procuratory of reſio- 
nation, obligement by the ſaid A to the fad 
B and his foreſaids, for payment making to 
them of the foreſaid annualrent, they as wel 
not infeft as infefr, at the ſaid two terms in 
the year, be equal por tions, as ſaid is, begin- 
ning the firſt term's payment thereof at "the 
term of Martinmas next to come, for the firit 
half-year preceding, and fo forth yearly and 
termly during the not redemption ; with au 
clauſe of reverſion, whereby the ſaid annual- 
rent is redeemable upon payment or conſig- 
nation of the foreſaid principal ſum, in manner, 
and upon the premonition therein mentioned; 

together alſo with an clauſe of abſolute war- 


randice, and precept of ſeiſin after ſpeciticd, 
wich 
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with ſeveral other uſual clauſes, at more length 
proports. 


Narrative of a contract of feu. 


—— Having, Sc. an contract of feu and a- 
lienation, made and paſſed betwixt A and Bon 
the one and other parts, of the date , 
containing the precept of ſeiſin after inſerted : 

whereby (for the cauſes therein ſpecified) the 
ſd A fold, annailzied, and diſponed, and in 
feu-farm and heritage did let and demit, to 


| the ſaid B, his heirs and aſſignees whatſoever, 


heritably and irredeemably, but any manner of 
reverſion, redemption, or regreſs tor ever, Pig 
there be any proviſions, add, with and under the 
proviſions and conditions after mentioned], all 
and haill | Here inſert the lands |, lying within the 
p:rochin of and ſheriffdom of - 
gether with all right, Sc. which the ſaid A, 
or his predeceſſors, authors, heirs, and ſuc- 
ceflors, had, have, or any wiſe may have, 
claim, or pretend, to the lands and others a- 
bove written, with the pertinents, or any part 
or portion thereof, or to the mails, farms, pro- 
fits, and duties of the ſame, in time coming; 
[If there be any proviſiens, ada], and that with 
and under the proviſions and conditions after 
mentioned, wiz. | Here inſert the proviſicns ; 
then ſay} ; as the ſaid contract of alienation and 
feu, containing therein oblicement to infeft, 
clauſe of abſolute warrandice and precept of 
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ſeiſin under written, with ſeveral other clau- 
ſes, at more length proports. 


Narrative of a contract of wadſet. 


Having, &-c. an contract of wadſet, 
made and paſſed betwixt the ſaid A and B on 
the one and other parts, of the date ——, 
and containing the precept of ſeifin under 
written: whereby (for the cauſes therein ſpe- 
cified) the ſaid A fold, annailzied, wadſet, im- 
pignorated, and diſponed, from him, his heirs, 


and all others his aſſignees, heritably, and under 


reverſion, in manner therein and after men- 
tioned, [| If there be am proviſions, ſay, and with 
and under the proviſions, &'c. under written], 
all and haill | Here inſert the lands], lying with- 
in the parochin of and ſheriffdom of 
„ With all right, title, intereſt, claim of 
right, &c. which the ſaid A, his authors and 
predeceſſors, their heirs and ſucceſſors, had, 
have, or any wiſe may have, claim, or pre- 
tend, to the lands and others above written, 
with the pertinents, or to any part or portion 
thereof, or to the mails, farms, profits, and 
duties of the ſame, in all time coming during 
the not redemption : providing always, that 
the ſaid lands and others above written be re- 
deemable be the ſaid A, from the ſaid B and 


his foreſaids, by payment or conſignation of 


the ſum of Scots money, upon the pre- 
monition in manner, and conform to the 


clauſe of reverſion ſpecified and contained 5 
| the 
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the {aid contract of wadſet, [Or you may nar- 
rate the clauſe of reverſion at length, and then ſay, 
if there be any proviſions], and with and under 
the ſpecial proviſions, & c. after ſpecified, viz. 
Here inſert the proviſions] , as the ſaid contract, 
of the date foreſaid, containing therein an 
obligement to infeft, by double infeftments, 
and two manners of holding, a me and de me, 
with procuratory of reſignation, clauſe of ab- 
ſolute warrandice, aſſignation to the mails and 
duties, writs and evidents, during the not re- 
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| demption, with the precept of ſeiſin after in- 


ſerted, and ſeveral other clauſes, at more 
length proports. * 


Narrative of a contract of marriage. 


Having, Sc. an contract of marriage, 
made and paſſed betwixt the ſaid 4, with the 
ſpecial advice and conſent of B his father, and 
the ſaid B for himſelf, and as taking burden 


in and upon him for his ſaid ſon, and them : 


both with one advice and conſent, on the one 
part; and the ſaid C, with the ſpecial advice 
and conſent of D her father, and the ſaid D 
tor himſelf, and. as taking burden in and up- 
on him for his ſaid daughter, and them both 
with one advice and conſent, on the other 
part, of the date „and containing 


the precept of ſeiſin under written: whereby 
(for the cauſes therein ſpecified) the ſaid A, 
with advice and conſent of his ſaid father, and 
the ſaid B for himſelf, his own right and in- 
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tereſt, and taking burden on him for his ſaid 
ſon, and they both with one advice, conſent, 
and aſſent, bind and oblige them, their heirs 
and ſucceſſors, with all convenient diligence, 
and upon their own proper charges and ex- 
penſes, to duly, validly, and ſufficiently infeft 
and ſeiſe the ſaid C, his ſaid ſpouſe, for her 
liferent-uſe, during all the days of her life- 
time after his deceale ; | and if there be any pro- 
viſions, ſay], and with and under the proyi- 
fions and conditions therein and after men- 
tioned, in all and haill | Here inſert the lands, 
or annuity upliftable forth thereof, as in the oblige- 
ment to infeft, verbatim], and that by two 
kinds of infeftments, a me vel de me, in man- 
ner at length mentioned and contained in the 
ſaid contrat-matrimonial ; as the ſamen, of 
the date foreſaid, containing therein procura- 
tory of reſignation, clauſe of abſolute warran- 
dice, precept of ſeiſin under written, and ſe- 
veral other clauſes, at more length proports. 


Nota, That ſometimes the diſpoſition, con- 
tract, or charter, is made, with conſent of par- 
ties having intereſt, in favour of a perſon and 
his wife in conjunct fee: the form whereof 1 
here ſet down. 


Narrative of a right made with conſent of parties 


Having, Sc. an diſpoſition, of the 


date , and containing the precept of 


ſeiſin under written, made and granted by . 
| Wen! 
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ſaid A, with the ſpecial advice of B his father 
and C his mother, for all right of liferent, con- 


junct fee, terce, or other right whatſomever, 


which they, or either of them, have or can 
pretend to the lands and others after ſpecified, 

or to any part or portion thereof, or to any 
annualrent or annuity upliftable forth of the 
ſamen, or to the mails, farms, profits, and du- 
ties thereof, in time coming, in favour of 
the ſaid A, and D his ſpouſe, and longeſt liver 
of them two, in conjunct fee and hferent, and 
to E, their eldeſt lawful ſon, and the heirs> 
male of his body, in fee; which failing, to 
F, their ſecond lawful fon, and the heirs-male 
of his body ; which failing, to the other heirs- 
male procreate or to be procreate of the ſaid A 
his body; which alſo failing, to his other near- 
eſt lawful heirs and aſſignees whatſomever : 
whereby (for the cauſes therein ſpecified) the 
ſaid A, with advice and conſent of the ſaid B 
his father. and C his mother, for their reſpec- 
tive rights and intereſts above mentioned, and 
the ſaid B and C for themſelves, their own 
rigkts and intereſts, and all of them with one 
conſent and aſſent, {old, annailzied, and diſ- 
poned, to and in favour of himfelf, and D 
his ſaid ſpouſe, and longeſt liver of them two, 
in conjunct fee and liferent, and to the ſaid 
E, Cc. [as above], heritably and irredeem- 
ably, with and under the proviſions and con- 
ditions under written, all and haill, &c. 


TITLE 
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Ar. 
Of Inſtruments of Reſignation, 


Aving in the three foregoing titles am- 
H ply treated of inſtruments of ſeiſin, ] 
come now to diſcourſe of inſtruments of reſig- 
nation : which are twofold ; either ad perpe- 
tuam remanentiam, or in favorem. 

Reſignation ad perpetuam remanentiam is, 4 
delivery or reſigning of the lands into the 
hands of the ſuperior himſelf, or one commil- 
honed by him, fo as that the right of proper- 
ty may be united and conſolidate with the right 
of ſuperiority. 

Reſignation in favorem is likewiſe, a reſign: 
ing of the lands into the hands of the ſupe- 
rior ; but not ſo as to conſolidate the right of 
property with that of the ſuperiority ; for here 
the fee is not extinct, but either renewed 
or transferred. 

Reſignations ad perpetuam remanentiam, be- 
ing an extinction of the vaſſal's infeftment, 
muſt be perfected by an inſtrument of reſig- 
nation in the hands of a Notary; which no g 
other writ, nor acknowledgment of the vaſſal, 
nor any deed done otherwiſe, can prove or g 
ſupply ſuch an inſtrument : wherefore this WW 
ſort of reſignation is completed by the in- f 
ſtrument of reſignation itſelf alone. And after WW .:; 
this reſignation 1s made, the ſuperior's ſimple 
renunciation or diſcharge thereof cannot te- 

yive 
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vive the vaſſal's prior infeftment, but he muſt 
be infeft de novo. 

Reſignations in favorem muſt conſiſt of three 
parts: 1. The renunciation of the party- 
reſigner in favour of a third party; 2. The 
acceptanceof the ſuperior; 3. The delivery 
and inveſtiture made to him in whoſe favour 
the reſignation was granted. Nor is the firſt 
of theſe of any force or effect, unleſs the o- 
thers follow and are completed : for if the 
perſon who reſigns the lands, ſhall make two 
ſeveral reſignations at different times, he who 
is firſt infeft, although by virtue of the laſt 
reſignation, will be preferred. 

Craig, lib. 3. dieg. 1. 4 17. & 18. gives this 
as his opinion; although he ſhews that it was 
otherwife decided in the cafe of a burgefs in 
Perth, who making a ſecond reſignation in 
favour of his ſon, though twenty years after 
the firſt, the laſt reſignation was found null, 
as granted by one who had already diveſted 
himſelf of all right he had to the lands, by a 
former reſignation, albeit the perſon in whoſe 
favour the firſt reſignation was granted, had 
not completed his right by infeftment ; and 
adds, that before this decifion it was never 
doubted by our anceſtors, but that, in the caſe 
of two ſeveral reſignations, he who obtained 
the firſt ſeiſin would be preferred. And this 
ſeems to be ſupported by what my Lord Stair 
lays upon this head in his Inft:tutions, lib. 3. 
tit, 1.4 12. and by a later deciſion there ci- 
ted, obſerved by Durie, p. 225. where one 
having 
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having diſponed his lands, and reſigned the 


ſame in favour of the purchaſer, thereafter 
the ſeller diſpones the ſame lands to another; 
who, after the procuratory of reſignation, 
takes ſeiſin before him who acquired the 
firſt alienation; and by virtue of his firſt 
ſeiſin, he who acquired the ſecond right be- 
comes in poſſeſſion of the lands. And albeit 
it was pled, in ſupport of the firſt right, that 
his ſeiſin, although a ſhort ſpace after the 
other's, ought to be drawn back to the date 
of the preceding procuratory of reßignation; 
and that the poſſeſſion ought not to be re- 
ſpected, in regard it was but a year paſt ſince 
the firſt of their rights was made, and there 
were few weeks betwixt the dates of their 
ſeiſins: notwithftanding, the prior ſeifin was 
ſuſtained, albeit it was a baſe infeftment 
granted to be holden of the annailzier, and 
the other a public infeftment, proceeding up- 
on reſignation, to be holden of the ſuperior, 
And in a double poinding, Thomſon contra 
Kilgour, 24th January 1628, obſerved by 
Durie ; where Thomſon's right depended up- 
on a procuratory of reſignation made in his 
favour by Kilgour's author, for infeftment 
to be given to him of an annualrent, divers 
years before the heritable right made to Kil- 
gour; to the which date of the ſaid prece- 
ding procuratory he alledged that his ſciſin 
ſhould be drawn back, and that he ſhould be 
preferred to Kilgour ; eſpecially ſeeing, ſince 


the ſaid procuratory, he had uplifted the mails 
and 
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and duties of the lands for ſatisfying of his 
ſaid annualrent divers years, which ought to 
corroborate his right in this poſſeſſory judg- 
ment; ſeeing allo that his ſeiſin, which de- 
pended upon that procuratory, was but four 
days after Kilgour's ſeiſin: notwithſtanding 
whereof, the Lords preferred Kilgour. For 
a further illuſtration of this head, ſee Sir 
James Stewart's anſwers to Dirleton's doubts, 
p. 262. & 263. as allo Mackenzie's inſtitu- 
tions, b. 2. tit. 7. F 17. where he tells us, 
That the firſt infeftment upon the ſecond re- 
ſignation, will be preferred to him who has 
but the ſecond infeftment upon the firſt re- 
ſignation. See at? 105. part. 7. Ja. V. and 
at 140. parl. 12. Ja. VI. and Mackenzie's cri- 
minals, tit. 28. where you will find that ſupe- 
nors were puniſhable who received double re- 

ſignations. 
Reſignation then being either an extinc- 
tion, when it is granted to the ſuperior, ad 
prrpetuam remanentiam; or a renewal, when the 
vaſſal reſigns the lands for new infeftment to 
be granted to himſelf, as, when lands hold 
ward, the vaſſal perhaps reſigns them ſo as 
lney may be returned blench, or the like; or 
1 transference of the fee, when the lands are 
rſhgned in favour of an aſſignee there are 
ome ſolemnities neceſſary to the completing 
thereof : and, as I cannot better oblige ſuch 
F my readers as have not opportunity. of con- 
uting our law-books upon this head, I ſhall 
tere preſent them with the moſt material ſo- 
lemnities, 
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lemnities, as they are in my Lord Stair's Jr 
ſtitutions. | 

Reſignation muſt proceed upon a diſpoſi. 
tion, or procuratory of reſignation having in 
it the effects of a diſpoſition, for the inſtru- 
ment of reſignation being but the aſſertion of 
a Notary, will not be ſufficient alone without 
an adminicle in writ. Of theſe procuratories 
per ſe, an example ſhall be given in the title 
upon procuratories. 

The ſecond ſtep in reſignation is, the att of 
reſignation itſelf : which neceſſarily muſt be 
by way of inſtrument of a Notary, expreſſing 
the warrant of it, viz. the diſpoſition, if it be 
done by the reſigner propriis manibus; or the 
procuratory, if it be done by a procurator; 
and that, conform thereto, the reſigner, or 
procurator compeared perſonally before the 
ſuperior, or his commiſſioner having ſpecial 
warrant to receive reſignation ; and that the 
reſignation was made in the hands of the ſu- 
perior by ſtaff and baſton delivered by the re- 
ſigner, or his procurator, to the ſuperior, as 
the token or ſymbol of the thing reſigned; 
and that the ſame was accepted and received 
by the ſuperior, or his commiſſioners, by ta- 
king the ſaid ſymbol in their hands, for nev 
infeftment to be given to the acquirers. Thi 
reſignation is made by the vaſſal, or his pro- 
curator, on their knees; and accordingly b 
in the inſtrument ſaid to be done with all hu— 
mility : and that the ſuperior, or his commit: 


ſioner, delivered the ſtaff as the ſymbol of 1 
ee 
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fee to the acquirer ; which is alſo expreſſed in 
the inſtrument. 

The ſolemnities of reſignation are ſo effec- 
tual and neceſſary, that the omiſſion of any of 
them annulleth the reſignation: and therefore 
renunciation without a formal reſignation, 
though it may be ſufficient againſt the renoun- 
cer, yet it is not ſufficient to take away infeft- 
ment renounced, againſt ſingular ſucceſſors ; 
nor can it conſtitute any real right in the per- 
ſon of the acquirer, unleſs he had aliunde ano- 
ther ſtanding right in his perſon. And the 
reaſon is, Becauſe jura eodem modo deſtituuntur 
quo conſtituuntar; and therefore, as infeftments 
cannot be conſtitute without an inſtrument of 
ſeiſin, ſo they cannot be deſtitute without an 
inſtrument of reſignation, or at leaſt another 
inſtrument of ſeiſin with the ſuperior's con- 
firmation. Inſtruments of ſeiſin and reſigna- 
tion have a reſemblance and coherence toge- 
ther in ſeveral eſſentials, vi. as ſeiſin may be 
given either to the vaſſal or his procurator, ſo 
may the reſignation be either to the ſuperior, 
or his commiſſioners authoriſed for that effect. 
And though inſtruments of reſignation uſe to 
be by procurators warranted by a procuratory 
of reſignation ; yet, as there may be ſeiſins gi- 
ven by the ſuperior prepriis manibus, ſo may 
there be reſignations by the vaſſal, And like- 
wiſe they agree in this, that neither an inſtru- 
ment of ſeiſin nor reſignation are ſufficient 
without à warrant or adminicle in writ; and 
therefore, by as 38. parl. 6. and 8 1. parl. 10. 


M Q. 
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Q. Mary, it is ſtatute, That in all reſigns. 


tions ad perpetuam remanentiam made by pro. 
curatories, the ſaid procuratory ſhall be ſub. 
ſcribed by the vaſſal; and if he cannot write, 
| muſt be ſubſcribed with his hand at the pen 

led by an authentic Notary : and if the reſig. 
| nation be made by the vaſſal perſonally, the 
| inſtrument muſt be ſubſcribed by him; and if R 
. he cannot write, muſt be ſubſcribed with his 
hand at the pen led by a Notary in manner 
| foreſaid; and that no reſignation ad remanen- 
| iam is to have ſtrength in times to come, 
otherwiſe than as above ſpecified. 

The reaſon that the parties, as well as the 
Notary, ſubicribe the inſtrument, as, Becauſe 
the ſubi icription of the inſtrument is in tha Ml , 
caſe the only probation of the warrant thereof: 
but if there be a diſpoſition or obligement 
to infeft, the inſtrument of reſignation, thouyh : 

not ſubſcribed by the reſigner, will be tut. 55 
ficient, as warranted by the diſpoſition or 
obligement : as alſo, by a7 g. parl. 3. Ch. Il. I Ei 
all inſtruments of reſignation, as well as thoſe I hi 
of feiſin, muſt be ſubſcribed by the witneſſes ſer 
inſerted and deſigned, otherwiſe they are de- 15 
clared null; ice p. 54. Nur 

But ſtill there is a e difference be- era 
twixt inſtruments of ſeiſin and reſignation. 
For ſeiſin muſt neceſſarily be taken upon the 
ground ot the lands, naturally or by union; 
but reſignation may be given and taken any 
where, although not upon the ground of the 


bnds, As allo they formerly differed wich 
| reſpet 
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teſpect to the regiſtrati: on: for there was no 
legal neceſſity for the re SO of _—_ 
tions, until that by a# 3. parl. 2. Ch. I. 
was ſtatute, That rod ar or — 
ad remanentiam be regiſtrate within ſixty dars 
after the date thereof, in the ſame way and 
manner as renunciations, ſeiſins, or tevet— 
ſions; otherwitc the ſaid reſietation to be 
null: but inſtruments of reſignation of tene- 
ments, lands, and fiſhings, holden in tree bur- 
gage, being regiſtrate in the town-court books 
| of che burgh, "do not fall under tlie cercifica- 
tion of this act. 

The parhament 1693. con! 1Jering that pro- 
curatories of reſignation do by the death of 
the granter become void, whereby, for ob- 


: taining the ſame renewed, unneceſſa. 'y expenſe 
is occaſioned; for preventing thereof, bv the 
l 35th act of that parliament it is ſtatute, That 
. procuratories of reſignation, granted or to be 
granted, ſhall be falRcient warrants for ma- 
1. king reſignation in favour of the receiver 
ie himſelf, or of his heir retoured on a general 
© Wl ſervice, or of his aflignee by diſpoſition and 
© WU afignation, or by adjudication, as well after, 
as it would have been before the death of the,+ 
© granter, provided the inſtrument taken upon 
10 the reſignation made after the granter's death 


mention, and therein deduce the title of the 
perſon in whoſe favour it is made; otherwiſe 


1 to be null. Upon the whole, the ſolemnities 
0 of inſtruments of reſignation may be com- 


0 prehended under the following heads. 
| M 2 1. All 
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1. All inſtruments of reſignation having 
the common beginning, muſt bear the date, 
as inſtruments of ſeiſin. | 

2. That in the preſence of the ſuperior him- 
ſelf, or a full number of his commiſſioners 
convened, and in preſence of the Notary and 
witneſſes, compeared perſonally a procurator, 
mentioned in the procuratory of reſignation, 

3. That the procurator reſigned the lands 
(here to be particularly mentioned) in the 
hands of the ſuperior, or his commiſſioners, 
in fayour and under what reſervations, as in 
the procuratory; and that by warrant of a 
procuratory contained in ſuch a writ, paſſed be- 
twixt ſuch and ſuch perſons, dated „and 
that this reſignation was made, by deliverance 
of ſtaff and baſton (as a ſymbol) in the hands 
of the ſuperior, or one of his commiſſioners in 
name of the reſt. 

4. That the ſuperior, or his commiſſioners 
in his name, accepted the reſignation, and 
gave, granted, and diſponed the lands (here 
mentioned in general) to the perſons in the 
procuratory, conform to a charter to be made 
thereupon; and that by redelivering the 
foreſaid ſtaff and baſton, which 1s the ſym- 
bol. 

5. That the procurator took inſtruments in 
the Notary-public's hands. 

The reſt as in inſtruments of ſeiſin. 


Inſtrument 
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Inſtrument of reſignation of lands by one in the 
king's hands, in favour of himſelf and his 
heirs, with a reſervation of his lady's life- 
rent, 


N the name of God, Amen. Be it known 
to all men, by this preſent public inſtru- 
ment, That, upon the twentieth day of De- 
cember, one thouſand ſeven hundred and 
thirty-nine years, and of the reign of our 
Sovereign Lord George the Second, by the 
grace of God King of Great Britain, France, 
and Ireland, defender of the faith, the thir- 
teenth year, in preſence of the Right Honour- 
able L, Eſquire, Lord Chief Baron, and re- 
manent Barons of his Majeſty's court of ex- 
chequer, in that part of Great Britain called 
Scotland, having full power and commiſſion 
from his Highneſs to receive reſignations of 
lands and others within Scotland (holden of 
his Majeſty) in his Highneſs's name, and grant 
new infefrments thereupon, being convened 
in full number in the exchequer-houſe within 
the burgh of Edinburgh, where the ſaid 
Lords are accuſtomed to meet and fit in ex- 
chequer, and in preſence of me Notar-public 
ſubſcribing, and witneſſes after nominate, 
compeared perſonally P, one of the ordinary 
macers before the ſaid court of exchequer, as 
procurator ſpecially conftitute by A of , 
heritable proprietor of the lands and others 


after mentioned, by his procuratory of reſi- 
M 3 #7, gnaion 
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gnation after written, to the effect after ſpe- 
cified : and there the ſaid P, procurator fore- 
{aid, with all humility and condign reverence 
as became him, reſigned, ſurrendered, up- 
gave, overgave, and delivered, all and hail 
[ Here inſert the lands], together with all right, 
title, intereſt, claim of right, property, and 
poſſeſſion petitor and poſſeſſor, which the ſaid 
A, his heirs and aſſignees, had, hath, or any 
wife might claim or pretend thereto, or to 
any part thereof, in the hands of the ſaid 
Lords Barons of Exchequer, as in the hands 
of his Majeſty, immediate lawful ſuperior 
thereof; in favour and for new infeftment of 
the ſamen to be made and granted to the ſaid 
A his heirs-male lawfully procreate or to be 
procreate of his own body, and the heirs 
whatſoever lawfully to be procreate of their 
bodies; whom failing, to the heirs-female 
procreate or to be procreate of the ſaid A his 
body, and the heirs of their bodies; the el- 
deſt heir-female always ſucceeding without di- 
viſion, and being always obliged to marry a 
gentleman of the ſurname of A, or of any o- 
ther ſurname, who, and the heirs to be pro- 
create betwixt them, ſhall ſucceſſively and 
perpetually, in all time thereafter, be obliged 
to take upon them, retain, uſe, and carry the 
arms and ſurname of A; wherein if they fail, 
they ſhall amit and tine all benefit of the 
lands, barony, and others above mentioned, 
both principal and warrandice, and the ſame 
Mall accreſce and pertain to his next apparent 


: heir 
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heir of tailzie, who ſhall have right to the 
lands and others above ſpecified, ſicklike as if 
the party failing had never been infeft there- 
in, nor had right thereto, and ſhall have 
power to purſue actions of reduction, decla- 
rators, adjudications, and all other actions ne- 
ceſſary for eſtabliſhing the rights of the lands 
and others above written in their perſons, up- 
on the foreſaid contravention: and failing of 
heirs- female of the ſaid A his own body, then 
to any perſon or perſons that he hath already, 
or ſhall, now, or at any time hereafter, nomi- 
nate, deſign, or appoint his heir or heirs of 
tailzie, by a writ under his hand, to ſucceed 
to his lands, barony, and others above re- 
hearſed; and under ſuch proviſions, reſtric- 
tions, and qualifications, as ſhall be contained 
therein, which the perſons ſo to be nominated 
ſhall be holden to perform and fulfil: and 
failing of ſuch a nomination, or the ſamen be- 
ing made, and thereafter revoked or cancelled 
by him, (which ſhall always be 1n his power 
during his lifetime) ; then to his neareſt heirs 
or afſignees whatſoever, heritably and irre- 
dee mably, in due and competent form: pro- 
viding always, that the ſaid heirs, as well 
male as female, of his own body, as the heirs 
to be contained in the ſaid nomination, ſhall 
be obliged and liable, likeas, by accepta- 
tion of the infeftment to follow hereupon, 
they oblige themſelves to perform and fulfil 
the haill obligements, qualifications, reſtric- 
tions, and reſervations, mentioned in a bond 


of 
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of proviſion granted by him, of the date —<. 
and relative to the foreſaid procuratory of re. 
ſignation, and for fulfilling whereof the ſaid 
procuratory is granted: reſerving always to B, 
ſpouſe to the ſaid 4, her liferent of the foreſaid 
lands, and that in lieu and place, and in full con- 
tentation and ſatisfaction to her, of all where. 
unto ſhe is provided by her contract of mar- 
riage, as is expreſsly mentioned in the diſpoſi- 
tion of the ſaid lands and barony, made by 
to the ſaid A, and charter following thereupon , 
which contract of marriage the ſaid B, ſpouſe 
to the ſaid A, by acceptation of the liferent- 
infeftment foreſaid, hereby reſerved to her, 
doth fimpliciter and abſolutely diſcharge : by 
virtue of, and conform to a procuratory of re- 
ſignation made by the ſaid A, in favour of 
himſelf and his heirs and fucceſſors above 
written, of the date at , the day 
of „ for reſigning the lands, barony, and 
others above mentioned, in manner, and to 
the effect above ſpecified; and that by deli 
verance made by the ſaid P, procurator fore- 
ſaid, of ſtaff and baſton, as uſe is, in the 
hands of the ſaid L, Lord Chief Baron of the 
foreſaid court of exchequer, for himſelf, and 
in name and behalf of the remanent Lords 
thereof: which reſignation being ſo made, as 
alſo accepted and received by the ſaid I, 
Lord Chief Baron, for himſelf, and in name 
and behalf of the remanent Barons of exche- 
uer, they have granted and diſponed to the 
lad A, and his above rehearſed, heritably and 
irredeemably, 


— 


. 
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irredeemably, the lands, barony, burgh of 
barony, and others above mentioned, con- 
form to the charter to be made to them there- 
upon by his Majeſty, under his great ſeal of 
the foreſaid kingdom, with conſent of the 
Lords Commiſſioners above expreſſed, in due 
and competent form; and that by deliver- 
ance by the ſaid L, Lord Chief Baron, and 
that for himſelf, and in name and behalf 
above mentioned, of the foreſaid ſtaff and 
baſton, as uſe is, in the hands of the ſaid P, 
procurator above ſpecified, perſonally preſent, 
and receiving the ſamen, as attorney for, and 
in name and behalf of the ſaid 4 Upon 


which haill premiſſes the ſaid P, as attorney, 


and in name and behalf foreſaid, aſked and 
required inſtruments, ane or mae, of me No- 
tar-public ſubſcribing. Thir things were done 
within the foreſaid exchequer-houſe in Edin- 
burgh, between — and-—— hours in the 
forenoon, day, month, year of God, and of 
the king's reign reſpedlivè above ſpecified, in 
preſence of C, D, E, and F, witneſſes ſpe- 
cially called and required to the premiſſes. 


Infirument of reſignation in favorem in the hands 
of the Barons of Exchequer, with ſeveral va- 
riations. 


IN the name of God, Amen. Be it know to 
all men, by this preſent public inſtrument, 
That, upon the thirty-firſt day of December, 


Ohe 
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one thouſand ſeven hundred and thirty-nine 
years, and of the reign of our Sovereign Lord 
George the Second, by the grace of God King 
of Great Britain, France, and Ireland, defender 
of the faith, the thirteenth year, in preſence 
(a) of the Right Honourable L, Eſquire, 
Lord Chief Baron, and remanent Barons cf 
his Majeſty's court of exchequer, in that part 
of Great Britain called Scotland, his Majeſty's 
commiſſioners, having full power and com- 
miſſion from his Highneſs to receive reſigna- 
tions of lands and others within Scotfand 
(holden of his Majeſty) in his Highnels's 
name, and grant new infeftments thereupon, 
being fully convened in the exchequer-houſe 
within the burgh of Edinburgh, where the 
faid Lords are accuſtomed to meet and fit in 
exchequer, and alſo in preſence of me Notar- 
public and witneſſes after mentioned, com- 
peared perſonally-P, one of the ordinary ma- 
cers before the ſaid court of exchequer, as 
procurator for B of ——, to the effect under 
written ſpecially conſtitute, by his letters of 


(a) But if a ſubject be ſuperior of the lands, at the 
compearance, ſay, © in preſence of A, an High and Mighty 
« Prince, Duke of , or an Moſt Noble and Potent 
&« Marquis of , or a Noble and Potent Earl, or Noble 
© Lord, c. ſuperior of the lands and others under writ- 
ce ten,” But if reſignation be made in the hands of a com- 
miſſioner for a ſuperior by ſpecial commiſſion, in the com- 
pearance, fay, ** in preſence of , commiſſioner lau fully 
*« conſtitute by , ſuperior of the lands and others un- 
« der written, conform to his ſpecial commiſſion granted 


& for that effect, of the dat: "yg 


procuratory 
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procuratory of reſignation (a) after ſpecified 
and there, with ſuch due reverence and hu- 
mility as became, the ſaid P, procurator fore- 
ſaid, genibus flexis, by virtue of the ſaid pro- 
curatory (4), purely and ſimply, by ſtaff and 


{a ) If the diſponer himſelf is not infeft upon the pro- 
curatory in the diſpoſition to him, in that caſe the procura- 
tory muſt be particularly aſhgned whereby the purchaſer 
may reſign. Likewiſe, if the purchaſer die before reſigna- 
tion follow in his favour, in that caſe, conform to act 35. 
parl. 1693, a general ſervice gives the heir right to the 
procuratory of reſignation, as alſo to the precept of ſeiſin. 
in the firſt of theſe caſes you muſt add, ** contained in the 
letters of alienation and diſpoſition of the lands and o- 
« thers under written, made and granted by the ſaid B, 
© then heritable proprietor thereof, to and in favour of C, 
his heirs or aſhgnees, heritably and irredeemably, dated 
the — day of —— years, and now aſſigned and 
« diſponed by the ſaid C, to and in favour of D, conform 
* to his diſpoſition and afhgnation of che date the —— day 
of — — years.“ And in the other caſe, ſay, 
contained in the letters of alienation and diſpoſition, &c. 
to and in favour of the deceaſed „ his heirs and aſ- 
ſignees, heritably and irredeemably, of the date , 
* to whom E, now of „as heir ſerved and retoured 
* in general, conform to his retoured ſervice, dated , 
has good and undoubted right to the lands and others 
contained in the diſpoſition, and to the procuratory of 
* reſignation therein ſpecified.“ And if a ſubject be ſupe- 
rior of the lands, in place of P one of the macers, &c. in- 
ſert the procurator's name and deſignation, always obſer- 
ring this where it occurs; but if reſignation be made pre- 
priis manibus, the vaſſal or proprietor's name is to be in- 
lztted in place of the procurator's. 

) And in theſe two cafes, where the purchaſer is not 
nfeft, or dies before infeftment, ſay, © diſpoſition [or ge- 
* neral ſervice] above ipecified, contorm to the act of par- 


„ lament,” 
baſton, 
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baſton, as uſe is, renounced, reſigned, ſur. 
rendered, fimpliciter upgave and overgave, 
from the ſaid A, his heirs and aſſignees, (a 
all and haill ¶ Here inſert the lands as in the diſ. 
poſition and procuratory, and then ſay}, lying 
within the parochin of and ſheriffdom of 
——, together with all right, title, intereſt, 
claim of right, property, and poſſeſſion what- 
ſoever, which he and his predeceſſors and au- 
thors, their heirs and aſſignees, had, have, or 
any ways may have, claim or pretend thereto, 
or any part thereof, in time coming; (5) in 

the 


) If the diſpoſition or procuratory contain a tailzie, 
or proviſions and irritant and reſolutive clauſes, ſay, “ with 
« and under the ſpecial proviſions, reſervations, and rever- 
0 ſions [if any rever ont be reſerved to the granter of the 
« ripht to redeem from the perſon in whoſe favour th: 
ee /ame is granted] after mentioned, allenarly, and no o- 
« ther ways.” If it is an annualrent that is reſigned, add, 
* all and haill an yearly annualrent of Scots money, 
or any other annualrent which by any other ſupervenient 
“ law for the future ſhall be agreeable and correſpond to 
% the principal ſum of Scots money, borrowed and 
& received by the ſaid 4 from H, yearly to be uplifted 
« and taken at two terms in the year, Whitſunday and 
« Martinmas, by equal portions, forth of all and haill 
[Here inſert the lands, and the pariſh and ſheriffdim 
dc in which they lie; and add}, or forth of any part ot 
«« portion of the ſame, firſt, beft, and readieſt of the mails, 
« farms, kains, caſualties, profits, and duties thereof : re- 
« deemable always and under reyerſion in manner after 

% mentioned,” | 
(6 ) If reſignation be made by virtue of two or more 
procuratories, here you mnſt add, “ and ſicklike compear- 
« ed perſonally the ſaid P, as procurator for Q, to that 
« effed 


i > i. A. Eid 
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the hands of the ſaid Lords Barons of Ex- 


chequer, his Highneſs's commiſſioners, in his 
Majeſty's name, as in the hands of our ſaid 
Sovereign Lord, immediate lawful ſuperior 
thereof; in favour, and for new infeftments 
of the ſamen, to be made, given, and granted 
back again to F (4), his heirs or aſſignees 
whatſoever, heritably and irredeemably (5), 
in ſuch due and competent form as effeirs 
and that conform to the patent letters of pro- 


« effe& ſpecially conſtitute by the ſaid ©, according to 
the letters of procuratory contained in a diſpoſition, &c.” 
if a ſubje& be ſuperior, ſay, ©* in the hands of the ſaid 
6 , immediate lawful ſuperior of the lands and others 
above written; or the ſaid commiſſioner ſpecially 
* conſtitute by the above , ſuperior foreſaid.“ 
{a) And if it be lands wadſet, ſay, ** F, his heirs and 
« afſignees, heritably, redeemable, &c.” [ Here take in the 
clauſe of reverfion, as in the contract of awadſet ; then 
add], © in ſuch due and competent form as effeirs.” And 
if it be upon an heritable bond, the clauſe will be the ſame, 
only with this difference, that the clauſe of reverſion, as ia 
the heritable bond, muſt be narrated. 
% And if there be a tailzie or proviſions in the difp3- 
tions or procuratory, the perſon in whoſe favour the ſame 
are granted, and all the ſubſtitutes and heirs of tailzie, mult 
be here inſerted as in the diſpoſition and procuratory ver- 
batim ; and then add, © heritably and irredeemably, in ſuch 
due and competent form as accords ; but with and under 
* the burden of the ſpecial proviſions, conditions, reſtric- 
te tions, limitations, reverſions, reſervations, irritant and 
reſolutive clauſes, after mentioned, and no other ways, 
* viz,” [ Here inſert the reſtrictiont, &c. and if it be a 
refgnation of lands wallſet, add}, during the not re- 


1 
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curatory of reſignation (a) contained in the 
letters of alienation and diſpoſition of the 
lands and others above written, made and 
granted by the ſaid B, heritable proprietor of 
the ſame, to and in favour of the ſaid J and 
his foreſaids, heritably and irredeemably, of 
the date : which reſignation ſo made, 
the ſaid L, (b) Eſquire, Lord Chief Baron 
foreſaid, for himſelf, and in name and behalf 
of the remanent Lords Barons of the ſaid court 
of exchequer, his Majeſty's commiſſioners fore- 
faid, in his Highneſs's name admitted and ac- 
cepted, by receiving of the ſaid ſtaff and baſton, 
from the ſaid P, procurator foreſaid, reſigner 
thereof; and then, and immediately there- 
after, gave and delivered back again all and 
haill [ Here repeat the lands; and then ſay], lying 
in manner foreſaid, to the ſaid P, who alſo 
compeared as procurator and attorney for, and 
in name and behalf of the ſaid 7, whoſe 
power of procuratory was clearly known and 


(a) Ard if it be on a contract of wadſet, add, “ con- 
* rained in a contract of wadſet and impignot ation of the 
ce lands and others above written, paſſed and perfected be- 
«« twixt the ſaid B, heritable proprietor thereof, ard the 
de {aid 7, redeemable, and under teverſion, in manner fore- 
« ſaid, of the date the —— day of —— —-— years.” 
And if it be on an heritable bond, add, ** to the ſaid 7, bis 
„ heirs or aſſignees whatſoever, redeemable always, Cc.“ 
and obſerve the ditection as above, in the caſe of a clauſe 
of rexerſion in a wadſet. | 
{b ) And if it be a ſubject- ſuperior, ſay, “ ſuperior fore- 
* ſaid, admitted and accepted by receiving, Cc.“ [Here 
zoſert the precurator's name, &c.] 
underſtood 
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underſtood by me Notary-public ſubſcribing, 

to be bruiked, poſſeſſed, and enjoyed by the 
faid F avd his foreſaids, (a) heritably and ir- 
redeemably, in all time coming, conform to 


the charter to be made and granted (2) by his 


Majefty to the ſaid 7, and his foreſaids, there- 
upon, under his Highneſs's ſeal appointed by 
the treaty of union to be kept and uſed in 
Scotland in place of the great ſcal formerly 
made uſe of there, in ſuch due and compe- 
tent form as accords. Whereupon, and upon 
all and ſundry the premiſſes, the ſaid P, pro- 
curator and attorney for, and in name and 
behalf of the ſaid F, aſked and took inſtru- 
ments, ane ar mae, in the hands of me No- 
tary- public ſubſcribing. Theſe things were 
done within the ſaid exchequer-houſe, betwixt 
che hours of eleven and twelve forenoon, wig 
month, year of God and of the king's reign 


* a) Or if it be on a wadſet, “ redeemable always the 
% lands and others foreſaid, in manner particularly abore 
* mentioned.” 

(5) If it be a ſubjeQ-ſuperior, add, © by the ſaid —, 
« ſuperior foreſaid, to him, thereanent, in all points. £ 
And ſometimes the charter is inſtantly ſigned. In that caſe 
ſay, conform to the chatter inſtantly pteſented, ſigned 
and granted by the ſaid , ſuperior, Cc.“ It is to be 
obſerced, that in reſignations in favorom, as well as ad 
remanentiam, When a ſubject is ſuperior, von are to notice 
the difference as remarked in the above inſtroment, and in- 
ſert your procurator's name in place of the macer's, with 
the ſuperior's or his commitkoner's in place cf the barons 
of exchequer; and in place of the exchequer-houſe, inſert 
the particular houſe, and room of the houſe: where the 
iuſttrument was taken; and then proceed as above. | 


N 2 reſpeively 
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reſpectively above mentioned, before and in 
preſence of and , witneſſes to the 
premiſſes ſpecially called and required. 


Inſtrument of reſignation ad remanentiam in tis 
Mejeſty's hands, with ſeveral variations. 


IN the name of God, Amen, &c. In pre- 

ſence, Sc. compeared perſonally P, one 
of the ordinary macers before the ſaid 
court of exchequer, as procuratcr for A, to 
the effect under written, ſpecially and lawful- 
ly conſtitute, by his letters of procuratory cd 
remanentiam, (a) made and granted by the 
ſaid A, heritable proprietor and vaſſal there- 
in, to and in favour of our Sovereign Lord 
the King's Majeſty, and his heirs and ſucceſ- 
ſors, of the date the day of ; 
and there,with ſuch due reverence and humility 
as became, the ſaid P, procurator foreſaid 
(genibus flexis) purely and ſimply, by ſtaff and 
baſton, as uſe is, reſigned, renounced, ſur- 


{a ) If the lands be reſigned to a ſubject- ſuperior, ſay, 
© contained in the letters of alienation and diſpoſition of 
« the lands and others under written, made and granted 
« by.the ſaid A, beritable proprietor and vaſſal therein, to 
« and in favour of B, ſuperior thereof, and his heirs ard 
« ſucceſſors, of the date ——.” If it be of lands wad- 
ſer, ſay, „contained in the letters of diſcharge and renun- 
« ciation, and grant of redemption of the lands and others 
„ under written,” And if it be of an yearly annualrent, 
add, „of the yearly annualrent after mentioned, upliftable 
«forth of the lands and others after ſpecified.” 

rendered, 
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rendered, Ampliciter upgave and overgave, 
from the ſaid A, his heirs and ſucceſſors, and 
all others his repreſentatives and aſſignees, all 
and haill (a) ¶ Here inſert the lands, with the pa- 
riſo and fheriffdem in which they lie; and then 
ſay], together with all right, title, intereſt, 
claim of right, property, and poſſeſſion petitor 
or poſſeſſor, whatlomever, which he, his pre- 
deceſſors and authors, heirs, ſucceſſors, and 
aſſignees, had, have, or any ways may claim 
or pretend thereto, or to any part thereof, or 
to the mails and duties of the fame, in all 
time coming ; in the hands of the (5) faid 


Lords Barons of his Majeſty's ſaid court of 
exchequer, his Highneſs's commiſſioners, in 
his Highneſs's name, as in the hands of our 


{a ) If it be of an annualrent, add, “ an yearly annual- 
« rent of ——, or ſuch an annualrent as for the time did 
*. correſpond to the principal ſum of , borrowed and 
« received by the ſaid { from the ſaid B, conform to his 
% heritable bond, granted by him thereapent, dated, 
« and his ſeiſin thereupon, duly regiſtrate conform to act 
of parliament, of the date —— ; and which yearly an- 
* nualrent was by the faid heritable bond appointed yearly 
© to be uplifted and taken at two terms in the year, Whit- 
* ſunday and Martinmas, by equal portions, forth of all 
* and haill [ Here the lands muſt be enumerated as in the 
% beritable bond.]” 

(6 ) a ſubject be ſuperior, ſay, “ ſaid B, immediate 
« Jawful ſaperior thereof, in favour of him, his heirs and 
e ſuceſſeors, ad perpetuam remanentiam; to the effect 
« the right and property thereof, then ſtanding and re- 
*-maining in the perſon of the ſaid 4 and his foreſaids, 
may return to the ſaid B and his ſoreſaids, and be con- 


joined, Cc, * 1 * 
N 3 ſaid 
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{aid Sovereign Lord the King's Majeſty, im- 
mediate lawtul ſuperior thereof, in favour of 
his Majeity and his royal ſucceſſors, ad perfe- 
tuam remanentiam ;, to the effect the right of 
property thereof, then ſtanding and remain- 
ing in the perſon of the ſaid A and his fore- 
ſaids, may return to his Majeſty and his fore- 
ſaids, and be conjoined, conſolidate, annexed, 
and incorporated with the right of ſuperiorit 
of the ſame, ſtanding and eſtabliſhed in his 
Highneſs's perſon, in all time coming, and 
may be peaceably bruiked, enjoyed, and pol- 
ſeſſed by his Majeſty and his foreſaids, and 
the rents, mails and duties thereof, paid to, 
uplifted, uſed, and diſpoſed of by them, in all 
time coming; and that (a) conform to the 
laid procuratory of reſignation (5), in all points. 
Which reſignation ſo made, the ſaid L, Eſ- 
quire, Lord Chief Baron, &'c. admitted and 

| accepted, 


(a) And if it be of an annualrent, add, * all and haill 
« the lands and others above ſpeu.tied, out of which the 
e foreſaid annualrent was appointed to be uplifted, may te- 
% main and abide with the ſaid and his foreſaids, to 
ebe peaceably bruiked, enjoyed, and poſſeſſed, by him and 
* them, as free of the burden of the ſaid yearly annual- 
„rent, as if the ſaid heritable bond had never been made 
or granted, nor ſeiſin taken nor regiſtrate thereupon, 
conform to the ſaid letters of diſcharge, renunciation, 
and grant of redemption, containing the foreſaid procu- 
ratory of reſignation ad perpetuam remanentiam, ſhown, 
« read, and produced, in preſence, &c.” 

(6) If a reſignation be made to a ſubject- ſuperior, you 
may add, ** and diſpoſition above written, ſhown, read, and 
* produced, in preſence of me Notar-public and witneſſes 
; « ſubſcribing, 
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accepted, by receiving the foreſaid ſtaff and 
baſton in his hands, from the ſaid P, procu- 
rator foreſaid, reſigner thereof, to the end and 
effect particularly above mentioned. Where- 
upon, and upon all and ſundry the premiſſes, 
the ſaid Lord Chief Baron, for himſelf, and in 
name of the remanent Lords Barons of the 
ſaid court of exchequer, his Majeſty's com- 
miſſioners above mentioned, in his Highneſs's 
name, aſked and took inſtruments, exc. 


TLTTLE 


Of the attaining poſeſſion by tradition or delivery, 
and of the ſeveral ſymbols requiſite therein. 


Efore I proceed, it is neceſſary in this 
place to take notice in what manner poſ- 
ſellion is attained, and of the ſymbols neceſſa- 
ry for that end; ſeeing it is a very eſſential 
point for a Notary, to know and underſtand 
all the different ſymbols uſed by our law an 
cuſtom, | 
The property of any ſubject is never tranſ- 
ferred from the annailzier, until ſuch time as 
the purchaſer attain poſſeſſion thereof by tra- 
dition; which is defined to be, the delivery of 
poſſeſſion by the true owner to the receiver, with a 
deen to transfer the property to him. 


e ſubſcribing, ia all points.” Or if it be of a wadſet, add, 
and diſcharge, renunciation, and grant of redemption 
« abzye written, ſhown, read, Cc.“ 


Tradition 
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Tradition is twofold, viz, real, and f ym- 
bolical. Real traditjon 1s, when the thin it- 
ſelf (ſuch as corn, wine, oil, an ox, or a 
ſheep) is delivered. 

Symbolical tradition is, when the thing to 
be poſſeſſed is not delivered, but only ſome, 
what as a ſign or ſymbol thereof. | 

The word /ymbolum, or ſymbol, had many 
different ſignifications amongſt the . 
For it ſignified a ſign or badge to know one; 
a private note or watch-word ; as alſo it fig- 


nified what every one paid at his club of a 


. feaſt or entertainment, as may be ſeen in Te- 
rence's two firſt plays, and alſo in that intitle 
Phormio. 


But in this place it ſignifies, he token or 
mark by lat ordained to be uſed when the thing 


itſelf cannot be truly delivered. 

At what time this ſymbolical dehvery was 
firſt introduced amongſt mankind, 1s uncertain: 
but from ſeveral texts of holy writ, it ſeems 
to have been very ancient ; and particularly, 
from the fourth chapter of Ruth, we may ob- 
ſerve, that one kinſman's property amongſt 
the Jews was tranſmitted to another, by the 
ſeller's plucking off his ſhoe, and giving it to 
the buyer; for, in ver. 7. of the ſaid chapter, 
we are told, that 'this was a teſtimony in Iſrael. 

As alſo, from the early ages of the Chri- 
ſtian church we learn, chat ſymbolical deli- 
very, in inveſting the biſhops in their tempo- 
ralities, by kings and princes, was practiſed 


by the ſymbols of a croſier, denoting FRO! 
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the ſtaff of command ; and by the prince's 
placing a ring on the finger of the biſhop, gt- 
ving him to underſtand, that as the marriage 
of laymen, denoted by a ring, is indiſſolvable, 
a biſhop in the ſame manner ought to remain 
inſeparably united to his church. The empe- 
rors of Germany, of old, had the fole power 
of inveſting the popes, they being vaſſals to 
theſe emperors for many years; but in pro- 
ceſs of time theſe inveſtitures created a great 
deal of trouble and confuſion both in Italy: 
and the empire, until that the Emperor Hen- 
ry V. and Pope Caliſtus II. made an agree- 
ment thereanent in the year 1122. | 
Iſidorus relates, that when the ancients pro- 
miſed any thing, they held in their hand a 
reed : which having broke, they again joined 
it, indicating thereby an acknowledgment of 
the agreement, | 
The Romans not only uſed a certain form of 
words in all their ſolemn contracts, but likewiſe 
they had certain ſtated ſymbols, whereby their 
intention and meaning might be more eaſily 
underſtood, Thus, in adoptions or emancipa- 
tions, they uſed a ſymbolical ſale of their chil- 
dren;andin marriages they made uſe of fire and 
water, ſignifying, in a philoſophical ſenſe, by 
that ſymbol, the mutual love and union of 
the parties: and the faith and truſt repoſed in 
the wife's ceconomy and management, was 
lgnified by delivery to her of the keys, at 
her arrival in her huſband's houle ; as the ta- 
king away the keys was a ſymbol of divorce. 
And 
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And in the manumitting, or giving freedom 
to their flaves, they touched the perſon's 
cheek or ear, as a ſymbol of their freedom, 
And the reaſon of touching the ear, rather 
than any other part of the body, was, as Plity 
relates, Becauſe, ſays he, the memory lies there, 
In the interrupting of preſcriptions, they uſed 
to break a twig of a tree; and in the inſtitu- 
tion of an heir, the teſtator gave a ring. 
And moreover, we may obſerve the ſeve. 
ral ſymbols uſed in the coronation of King; 
and princes, and in the creating of nobility and 
knights; not to mention that memorable 
ſymbol uſed by Charlemagne, in joining the 
armorial of Scotland, viz. the lion, with the 
flewer-de-luce, not only to preſerve to poſterity 
the remembrance of the league by him enter- 
ed into with Achaius King of Scotland, but 
alſo to perpetuate the friendſhip he had for 
the Scottiſn nation in particular. And from 
our hiſtorians we learn, that about the begin- 
ning of the eighth century the F lorentines, in 
regard that a lion was the armorial bearing of 
Scotland, made a law, ordaining ſo many li- 
ons to: be maintained at the public charge, as 
a ſymbol or teſtimony of their gratitude and 
eſteem for that nation; becauſe, by the ſin- 
gular courage and conduct of William, bro- 
ther to the above-mentioned King Achaius, 
they had regained their former liberty. 
Symbolical tradition, by the giving of earth 
of the lands, ſeems to have been uled in the 
eighth century, as may be learned from the 
following 
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following remarkable ſtory. When the Nor- 
mans (whether Sigefredus or Rollo was their 
commander, is uncertain) arrived at the coaſt 
of Neuſtria, that they might have the pretence 
of ſome injury done them, to wage war againſt 
the inhabitants, they ſent a young ſtripling a- 
ſhore, adorned with a golden chain; not que- 
ſtioning but thoſe who firſt encountered him 
would ſeize upon it, which they earneſtly wiſh- 
ed. The ſtripling being aſked by the inha- 
bitants, If he would ſell or barter the chain? 
anſwered, He would. They having again 
aſked him, What price he would have? he 
told them, He would take what price they 
pleaſed. The inhabitants, ſmiling at his ſim- 
plicity, took the chain from him, and, as the 
price thereof, gave him a handful of duſt from 
the ground. But that joke coſt them dear: 
\r MW for the ſtripling returning to his countrymen, 
mad having told them what had happened, 
1- chey immediately landed their forces, and took 
in MW poſſeſſion of the country. The inhabitants 
of Ml aſking by what law they did that, they an- 
i- MW ivered, By the beſt and juſteſt of all laws: 
as MW joung fripling of theirs had been — in- 
1d fett in theſe lands, by the delivery of earth, 
n- s the accuftomed ſymbol; and that not with- 
o- out paying for them: therefore they took 
1s, H Poſſeſſion of their own lands, acquired by law, 
and not by war. 

Theſe ſymbols are various, according to the 
conſtitution and laws of every nation, or as the 
ys are altered in themſelves. It has been alrea- 


dy 
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dy told, in the title of ſeiſins, That in Scotland, 
the way of giving poſſeſſion before the reign of 
King James I. was very uncertain z and in 
the borough-laws, cap. 56. we are informed, 
That when any man ſells his tenements or 
lands, he who ſeils ſhall ſtand within the houſe, 
and come : forth of it, and the other who buy; 
ſpall ſtand without it, and ſhall enter in it; and 
the ane ſhall give to the provoſt an penny for hi; 
paſſmg forth, and the other ſhall give an penny for 
bis entry and ſeiſin. And if they exchange land; 
(be permutation) betwixt them, 11k ane of then 
fall. give twa pennies. | | 

The ſymbols at this time generally in prac- MW li 
tice with us, may be reckoned, 1m, Such as MW an 
bear ſome reſemblance to the ſubject to be B. 
poſſeſſed, and, being part thereof, have ſome I ha 
affinity to natural poſſeſſion ; or, 2do, Such s m- 
are merely ſuppoſititious, and introduced by wh 
cuſtom, to repreſent the delivery or inveſt. | 
rure. are 

To the firſt of theſe belongs infeftments in WM {tri 
lands, by the delivery of earth and ſtone there-} of 
of upon the ground of the ſamen; and it ; | 
abſolutely neceſſary, when a Notary gives in- cha 
feftment, that he and all the parties neceſſ- pal 
rily preſent” thereat, be actually upon the 5 
ground of the lands: for Craig relates, that whi 
:2 ſeifin was found null and falſe, although If net, 
bore, Theſe things were done upon the ground 1 
the lands; becauſe the parties were not upon ter 


the fixed ground thereof, but had put part 8 
| the 
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. the ground of the lands within their ſhoes. 


Nevertheleſs this, by law or cuſtom, may be 
otherwiſe altered in caſes of neceſſity; as, in- 
feftments of lands lying in Neva Scotia, were 
appointed to be taken at the caſtle-gate of 
Edinburgh. 

Infeftments of annualrent, if it is paid in 
money, the ſymbol thereof is earth and ſtone 
of the ground, and a penny money ; but if 
the annualrent is paid in victual, the ſymbol 
uſed to ſignify the delivery of poſſeſſion, is a 
parcel of victual, and earth and ſtone. 

Infeftments in corn-mills are given by de- 
livery of the clap and happer as the ſymbols ; 
and in waulk-mills, by the trams thereof. 
But if theſe mills ſhould want the clap and 
happer, or the trams, the notary muſt cauſe 
make ſomewhat as a repreſentation thereof, 
which he muſt uſe in place of them. 

Infeftments of parſonage and vicarage teinds 
are; for the firſt, a handful of corn, ſtubble, 
ſtraw, and graſs; and for the latter, a fleece 
of wool, or a little wool. 

Infeftments in patronages of churches or 
chaplainries are, by delivery of a bible or 
plalm-book. 

Symbols uſcd in infefrments of ſalmon, or 
white fiſhings, are, the delivery of the tow, 
net, and boat. | 

The ſymbol uſed in the infefting of an heir in 
a tenement within a royal burgh holding bur- 

ge, is by haſp and ſtaple of the door of the 

O tenement, 
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tenement, and earth and ſtone of the ground 
thereof, 

Under the laſt head, may be comprehend- 
ed the delivery of a ſcroll or cap, as the ſym- 
bol of a civil, and the delivery of a batton for 
any military offices ; the delivery of a book 
and key to the profeſſor of a college in the 
common-hall thereof ; and in the inſtitution 
of miniſters, the delivery of a bible within the 
pariſh-church : but as to the manſe and glebe, 
the ſymbol was the ſame as in other infeft- 
ments of lands, viz. by earth and ſtone z but 
this infeftment is now in diſuſe. 

And laſtly are comprehended under this 
head, the ſymbols uſed in reſignations of both 
kinds, viz. by ſtaff and baſton; and theſe 
ſymbols in reſignations, by a ſpecial act of 
* dated 11th February 1708, are in- 
joined with certification, That if reſignation 
be made hereafter in the ſuperior's hands, by 
any other ſymbol than ſtaff and baſton, that 
the Lords will not ſuſtain ſuch reſignations, 
or ſeiſins following thereupon ; but that the 
{ame ſhall be void and null. 

This act of ſederunt was made upon a com- 
petition betwixt Calderwood of Pitteadie and 
Sir Thomas Young of Roſebank, whoſe in- 
feftment in a tenement in Edinburgh the 
Lords ſuſtained, albeit it carried reſignation 
to have been made in the magiſtrates hands 
by the ſymbols of earth and ſtone, and the 
procuratory bore warrant to reſign by _ 
and baſton, The reaſon of the deciſion, a 

5 
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oiven by Forbes, was, That, upon ſearching 
the town-records, earth and ſtone appeared to 
have been the ordinary practice. 


I come next to ſet down ſuch inſtruments 
as are uſually requiſite for the extinction of 
heritable redeemable rights; but before I en- 
ter upon that ſubject, I thought it not impro- 
per to premiſe ſomewhat anent reverſions, and 
cive the Notary a ſmall view thereof as con- 
tained in our ſeveral law-books, whereby he 
may the more eaſily conceive the import and 
meaning of theſe inſtruments. Of all which 
in the next title, 


TITLE N 


Of reverſions, and of the inſtruments neceſſary fot 
the extindtion of heritable redeemable rights. 


HE. word reverſſon comes from the Latin 
word reverto, a reverting, or returning 

back again; and may be deſcribed to be, 4 
real evident, by which one perſon ebligeth himſelf 
to another, that notwithſtanding he is heritably 
infeft in certain lands, yet how ſoon the annait« 
zer, his heirs or nſſignees, ſhall make payment to 
him of a certain ſum of money, or confien the ſame 
in a reſponſal perſon's hand, to be forthcoming to 
his uſe upon the premonition of a competent time, 
that be ſhall hold the lands lawfully redeemed from 
bim, and ſhall renounce and rediſpone the ſame in 
2 competent 
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competent form in favour of the annailzier, an 
redeliver to him the whole rights and ſecuri 4 
made to him thereanent. x 

Reverſions are twofold ; legal, and conven- 
tional. Y 

Legal reverſions are ſuch as deſcend not 
from the agreement of parties, but from ſpe- 
cial law or ſtatute as, the redemption of 
lands adjudged within ten years after the 
date of the adjudication, by 4a# 62. parl. i. 
Cha. II. 

Conventional reverſions are ſuch as proceed 
from the ſpecial agreement and conſent of 
parties, and the nature of the contract itſelf, 
And it is to be remarked, that all reverſions 
are ſtricti juris; i. e. they muſt be judged of 
literally, and fo, as that the perſon who has 
the right to redeem (who, by our law, is call- 
ed the rever/ſor) may not claim or get more 
than what is preciſelyexpreſſed in the contract; 
which is in law, and by the judge, to be in- | 
terpreted ſtrictly; for the words thereof are R 
not to be expounded by a benign interpreta- 
tion in favour of either party, but are to be 1 
taken in their natural and ordinary ſignifica- 


. y 
tion. Beſides, the tenor of the reverſion is | 
not to be extended to perſons or caſes not ex- 8 

2 5 
preſſed : and likewiſe all and every one of 
the proviſions and conditions, Cc. ſet forth MW .. 


therein muſt be literally obſerved, otherwiſe f. 

the order of redemption will be void. 

Of old, reverſions were only perſonal obli- W A 

gations, binding the perſon to whom the lands ft 
were 
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were wadſet; and the clauſe of reverſion was 
uſually ingroſſed in the charter: for Skene, de 
verb. ſignif. in explaining this word, ſays, That 
in old times the clauſe of reverſion was inſert- 
ed in the charter, as was manifeſt by divers 
charters given by K. David II. in the regiſters, 
which contain the tenor of reverſion after the 
clauſe Tenendas et habendas, (and gives the 
form of ſuch a charter, dated in anno 1419); 
but that in his time the charter was given by 
the ſeller of the lands, and the reverſion by 
the buyer thereof, ſeverally, ſealed and ſub- 
ſcribed ; and the buyer kept the charter, and 
the annailzier kept the reverſion, Which 
form appears to have had its beginning in the 
days of K. Ja. III. for in a# 28. parl.5. of that 
prince, the buying and ſelling of lands by 
charter and ſeiſin, and the taking again of re- 
verſions, is called a new invention: and by 
the ſaid act it is ſtatute, that reverſions ſhall 
be of force, not only againſt the firſt wadiet- 
ter himſelf, but alſo againſt all his ſucceſſors 
in the wadſet-lands; wherefore reverſions at 
this time are accounted as heritable and real 
rights, effectual againſt ſingular ſucceſſors. 
Reverſions being either legal or conven- 
tional, as has been told above, the deſtitution 
or redemption of them is either by a volun- 
tary renunciation of the wadſer-right, and in- 
feftment following thereupon, or by law, when 
proceſs of declarator is raiſed for that effect. 
And if the reverior ſhall diſcharge the rever- 
lion, the infeftment thereby becomes irre- 
| O03 rede mable, 
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deemable, and ceaſeth to be a wadſet. And 
this diſcharge of the reverſion muſt be regi- 
ſtrate, as the act 16. parl. 22. Ja. VI. directs, 

otherwiſe it will not be effectual againſt ſin- 
gular ſucceſſors : or if the wadſetter ſhall vo- 
tuntarily renounce the wadlet-rigtit, that re. 

nunciation, or grant of redemption, mult al. 

ſo be regiltrate, in terms of the above. cited 
act, otherwiſe it will have no effect againſt a 
fingular ſucceſſor in the wadlet. 

Declarators of redemption muſt be diverſe. 
ly gone about in legal reverſions, and in con- 
ventiona. 

The order of redemption of difudication 
'by virtue of the legal reverſion, is valid by pre- 
monition and conſignation, and inftruments 
taken thereupon 3 wherein there is not ap- 
pointed a determined time upon which the 
premonition muſt be made, or a determined 
place where the conſignation muſt be made, 
nor the perſon of the conſignatary: but the 
premonition may be upon any number of 
days ſufficient for the conſignation, even 
though it were the ſame day of the premoni- 
tion, as Craig obſerves. But, if the creditor 
be perſonally apprehended, the conſignation 
muſt be in the way moſt to his advantage, ei- 
ther near the place of premonition, or the 
lands adjudged, or the pariſh-kirk where they 
lie, or his dwelling-houſe ; all which are ac- 
counted competent places, where conſigna- 
tion may be made. But if, the creditor be 
out or the country, or va no certain a- 
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bode, letters of premonition will be obtained 
from the Lords of Seſſion, periculo - petentis, 
for premonition to be made, upon ſixty 
days, at the market-croſs of Edinburgh, pier 
and ſhore of Leith, and for conſignation to 
be-made 1n Edinburgh. For by a deciſion, 
22d February 1631, Murray contra Lord Te- 
ſter, obſerved by Durie, the order was ſuſ⸗ 
tained for redemption of an appriſing near ex- 
piring, although the conſignation was only at 
Edinburgh, and not at the pariſh-kirk where 
the lands lay, or at the debtor's dwelling- 
houſe, he being out of the country, and Edin- 
burgh being reputed the communts patria of all 
Scotimen. And by another deciſion, 23d Ju- 
ly 1622, Earl Peſmont againſt Hay, alſo ob- 
ſerved by Durie, the Lords found, That 
where the party was in the country, the order 
by ſummons of premonition, and citation per- 
ſonally taken thereupon, is void and null; 
in regard that in orders of redemptions of 
this nature, the requiſition ought to be made 
by a procurator, having power from the par- 
ty to require, and that inſtruments ſhould be 
taken thereupon in the hands of a Notary, 
and before witneſſes, as in all other redemp- 
tions. 

The order of redemption upon conventional 
reverſions, is by premonition and 2 
ton, or requiſition and attendance. 

Premonition is an act or deed, whereby the 
reyerſor, or his procurator authoriſed by a le- 


gal mandate or procuratory in writ, premo- 


niſheth 
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niſheth the wadſetter, his heirs and ſucceſſors, 
either univerſal or ſingular, in poſſeſſion, con- 
form to the tenor of the reverſion, to appear 
at the place of conſignation, and receive fa. 
tisfaction according to the reverſion. Requi- 
ſition is, when the wadſetter, or other credi- 
tor, rather deſire to have their money, than k 
to retain the wadſet-right, or right of annual. Ml © 
rent : in that caſe they are to require their c 
money forty days before any term, or ſuch x q 
number of days as are contained in the clauſe f 
of requiſition contained in theſe rights, and x 
this is called an inſtrument of requiſition : and if 
the debtor fail to compear at the day and | 
place contained in the inſtrument of requili- i * 
tion, or, compearing, does not pay the mo- 
ney ; then the creditor takes another inſtru- 
ment upon this order, called an inſtrument of þ 
attendance, and proteſts for the penalty and Ml /- 
damages. And in either caſe, whether it be 
a premonition or requiſition, it mult neceſſi- 
rily be done by way of inſtrument, and no o- 
ther ways ; as has been obſerved above, in 
the caſe of Deſmont againſt Hay. 
Premonition may be upon any number of 
days, as parties agree, and as contained in the 
reverſion, whether it be in a paper apart, or 
in gremio juris; but generally, in conventional 
rights, it is ſtipulate to be upon forty. days; 
and theſe days are fo to be reckoned, that they 
be all free, without counting the day on which 
the premonition was made. TE 
Premonition may be done either perſonally, 
05 | - 


— 
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or at the wadſetter's dwelling-houſe ; and the 
particular dwelling-houſe muſt be deſigned in 
the inſtrument, otherwiſe the premonition will 
be null ; as was decided the 13th December 
1626, Earl of Buccleugh contra Young, ob- 
ſerved by Durie. If the wadſetter be minor, 
premonition mult be uſed againſt the tutors 
and curators, either generally, at the market- 
croſs, or perſonally, by letters of ſupplement 
from the Lords of Seſſion, and not by an in- 
ſtrument taken at the market-croſs ; as was 
found the 15th June 1680, Gordon contra 
Earl of Queenſberry, obſerved by Stair. 
When one is to premoniſh a wadſetter, ei- 
ther perſonally or at his dwelling-houſe, there 
muſt neceſſarily be preſent with the party ha- 
ving right to the reverſion, or his procurator 
zuthoriſed by him, a Notary-public, and a 
ſufficient number of unexceptionable witneſ- 
ſes ; and there the party himſelf, or his pro- 
curator, exhibits the letter of reverſion apart, 
or the writ bearing the ſame, which muſt be 
read over before the witneſſes preſent ; and 
then the procurator muſt deliver to the No- 
tary his procuratory from the reverſor, if the 
premonition be made by a procurator, which 
muſt alſo be read over : which done, the par- 
ty, or his procurator, does premoniſh the 
wadſetter to compear, the time and place men- 
tioned in the reverſion, and there to receive 
payment and ſatisfaction in the terms thereof; 
all which muſt be carefully put in writing, 
and extended by the Notary in the form of a 
public 


166 The Office of a Notar. public. Part Il. 


public inſtrument ; for if any of theſe be o- 
mitted, the premonition will be null. 
Conſignation mult alſo be done by way of 
inftrument, bearing the tenor of the premoni. 
tion, and the production and reading there. 
of, together with the reading of the reverſion 
and procuratory, the fame way as is before 
ſaid of the premonition, and the coming to 
the place upon the day prefixed in the rever- 
ſion and inſtrument of premonition, which 
may be any time of the day : and therefore 
the wadſetter muſt attend that day from mid- 
day to ſunſer, and upon the wadſetter's refu- 
ſing to renounce, or not appearing, the par- 
ticulars contained in the reverſion, immediate- 
ly after ſun-ſet, are to be conſigned, accor- 
ding thereto, upon public intimation, by call. 
ing the wadſetter at the moſt” patent door ; 
which muſt be done in forma fpecifica, and not 
per equipollens. See Stair's inſtit. lib. 2. tit. 10, 
C18. Wg 5 
The order of redemption being thus law: 
fully uſed, the action thereupon is a declara- 
tor of redemption ; becauſe it is the order 
that conſtitutes the redemption, and the decla- 
rator but finds and declares it to be orderly 
proceeded, and decerns the wadletter to de- 
nude himſelf conform thereto : and therefore, 
though the reverſion be perſonal, excluding 
aſſignees, if that perſon once uſe the order, he 
may aſſign it and diſpone the lands as redeem- 
ed; and the aſſigny, even at any time, will 
have intereſt to declare ; as was decided 7% 
355 aly 
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July 1623, Earl Mariſchal contra Keith, * 
zd March 1630, Murray contra Myles ; ; 
110 ſee the 6th February 1630, Muir contre 
Muir, all obſerved by Durie. | 

The effect of declarator of redemption is, 
That it makes the redeemed lands belong to 
the redeemer, and make the ſums conſigned 
moveable, and to belong to the wadſetter's 
executors, if he hath accepted the conſig- 
nation, or if declarator doth follow in his life- 
time; but if declarator do follow after the 
wadſetter's death, the conſigned ſums will not 
belong to his executor, but to his heir, who 
remains proprietor of the wadſet: but if de- 
clarator paſſes in the wadſetter's life, it takes 
away the real right of wadſet; ſo the mo- 
ney comes to be in the property of the wad- 
ſetter as moveable, and falls to his executors ; 
which, until declarator, is not ſo, ſeeing the 
order may be paſſed from. Thus far concern- 
ing reverſions. Let us now proceed to the 
nftruments themſelves, the ſeveral procura- 
tories requiſite and uſual being fully treated 
of in the next title. 


Inſtrument of premonition. 


AT, Sc. (a). In preſence of me Notary- 

public, and witneſſes ſubſcribing, com- 
peared perſonally 4, as procurator ſpecially 
conſtirute for and in name and behalf of B, 


{a ) Some Notaries are accuſtomed to begin theſe inſtru- 
dents with the invocation, in the ſame manner as ſeiſins. 


conform 
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conform to the letters of procuratory granted 


to him thereanent, of the date „ and paſſ. 
ed with me the ſaid Notary- public and wit- 
neſſes after ſpecified, to (a) the perſonal pre- 
ſence of C, heritor (5) of the lands and others 

after 


(a ou if the party cannot be found perſonally, then he 
mult be cited at the place of his abode. Which place muſt 
be particularly pointed out in this manner: , the man- 
5 fon-hooſ: of „lying in the ſheriffdom of ——, and 
& pariſh of ——, at which place the ſaid C and his family 
«+ preſently reſide.” 

{6 ) If the premonition be to an annualrenter to receive 
the ſum, upon payment of which the right is redeemable, 
then ſay, © annualrenter and heritor of the yearly annual. 
& rent after mentioned, upliftable yearly forth of the lands 
« and others nnderwritten, lying in manner after ſpecified, 
& having and holding in his hands [ordinarily in theſe 
« kinds of rights there is no ſeparate letter of rever/im, 
te but the extract of the ſeiſinu to fellow upon the heritable 


« bond, in which the reverſion is ingroſſed, by a ſpecial 


* clauſe in the bond is declared ſufficient for uſing the or- 
« der of redemption; and in this caſe the ſeiſin muſt be 
* extracted, and narrated as follows], an extract of a 
« ſeiſin, under the hand of ——, clerk to, and keeper of 
* the particular regiſter of ſeiſins, kept at , for the 
ce ſhire of , (which, by the heritable bond under writ- 
ce ten, is declared ſufficient for uſing the order of redemp- 
* tion of the annualrent after ſpecified), following upon aa 
« heritable bond, granted by the ſaid B to the ſaid C, un- 
« der the ſign and ſubſcription of „N. P. of the date 
© the day of years, duly regiſtrate in the ſai 
5 particular regiſter of ſeiſins, c. upon the day of 
47 thereafter. By the which heritable bond the ſaid 
« having bound and obliged him, c. [ Here narrat: 


t the bond, and then add}, as the ſaid heritable bond, and 


* 
1 * 


s ſeiſin following thereupon, more fully propoct,” But t 


— a 2 — — 2 


* 


2 


2 * 


- 
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| Wl after mentioned, having and holding in his 
| hands an contract of wadſet (a), made and 
paſſed betwixt the ſaid B; and C on the one 
and other parts, dated ——, whereby (for the 
cauſes therein ſpecified) the ſaid B fold, an- 
nailzied, impignorated, and diſponed, Oc. 
Here narrate the contract of wadſet and clauſe of 
reverſion therein contained, in the ſame manner as 
in the procuratory; and then add], as the ſaid 
contract of wadſet more fully bears: and ſick- 
like, having and holding in his hands, the 
foreſaid letters of procuratory, made and 
ne granted by the ſaid B to the ſaid 4, authori- 
le, fing and impowering him to make the pre- 
7 | monition after ſpecified, and follow forth the 
ed, haill order of redemption in manner under 
MW written; Which (5) contract of wadſet, con- 
an, taining the clauſe of reverſion above mention- 


% ed, together with the procuratory above ex- 
cial 

* it be to premoniſh an adjudger, ſay, „“ adjudger of the 
fl © {nds and others after mentioned, having and holding in 
. of Ml © tis bands an extract of a decreet of adjudication, obtain- 
the WI ed at the inſtance of the faid C, againit the ſaid B, be- 
ric. fore the Lords of Council and Seſſion, of the date ; 
my- hereby the ſaid Lords adjudged, decerned, and decla- 


u ted the ground-right and property of all and haill, &c.” 
un · Here narrate the decreet of adjudication, with the charter 
date and infeftment following thereupon, 

(aid {a ) If the lerter of reverſion be on a pager apart, it mult 
ry of be here deduced and narrated. 

ſaid (5) Or, „extract of the ſeiſin 0 bearing 
the reverſion above ſpecified, together with the procura- 
and © tory above expreſſed, the ſaid . &c.” Or, * decreet 
ut ii © of adjudication, together with the procuratory, c.“ 


| P preſſed, 
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preſſed, the ſaid A, procurator forefaid, pave 
and delivered to me Notary-public, to be read 
and publiſhed in preſence of the witneſſes un- 
der written; and which accordingly I did. 
After the production, exhibition, and public 
reading of which contract of wadſet and pro- 
curatory above mentioned, the ſaid A, as pro- 
curator foreſaid, in name and behalf of the 
ſaid B, made due and lawful intimation and 
premonition to the ſaid C, to compear (a), up- 
on Whitſunday eve next to come, betwixt 
ſun-riſing and down-paſſing thereof, within 
the new ſeſſion-houſe of Edinburgh, at that 
place where the commiſſaries uſe to fit in judg- 
ment ; and then and there to receive from 


{b) Or if it be for redemption of lands adjudged, ſay, 


* within the ſaid C his dwelling-houſe of , in the ſhire 


« of , [ or, the pariſh-kirk of ——, within which the 
lands and others adjudged do lie] upon the day 
* af years next to come, betwixt ſun-riſing and 
« down-lapfing thereof; and then and there to accept and 
« receive from the ſaid B, or his procurators in his name, 
te the foreſaid ſum of 
te penſes of the infeftments, and compoſition to the ſupe- 
* riors ; an account whereof the ſaid 4, procurator fore- 
© ſaid, did require from the ſaid C, to the end the ſamen, 
* in caſe of abſence or refuſal, may be conſigned in manner 
te after mentioned; and that for the Jawful redemption, 
« Joofing, and outquitting from the ſaid C, of all and hai! 
te the lands and others above adjudged, lying as ſaid is. 
«& And ſicklike the ſaid 4, procurator foreſaid, required 
ce the ſaid C to bring along with him, the time and place 
te foreſaid, the decreet of adjudication above mentioned, 
„with the abbreviate thereof, grounds of the ſamen, and 
« irfeftments following thereupon, with a ſufficient renun- 
& ciation, Ec,” 


the 


money foreſaid, with the ex- 
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the ſaid B, or his procurators in his name, the 
foreſaid ſum of and that for the re- 
demption of the ſaid lands and others con- 
tained in the ſaid contract. And ſicklike the 
ſaid A, procurator foreſaid, required the ſaid 
C to bring along with him, the time and 
place foreiaid, the (a2) contract of wadſet a- 
bove written, and infeftment following there- 
upon, with an ſufficient renunciation and 
grant of redemption of the ſame, in favour 
of the ſaid B, and his heirs and ſucceſſors; all 
to be delivered up to the ſaid B, or his pro- 
curators in his name, the time and place fore- 
ſaid : with certification to him, if he failzie to 
compear, or, compearing, ſhould refuſe to 
grant the foreſaid renuntiation, and deliver 
up the ſame, with the writs above ſpecified; 
then, and in either of theſe caſes, the ſaid B, 
or his procurator in his name, would conſign 
the ſums of money above mentioned, in the 
terms (5), and after the form and tenor of 
the reverſion above written in all points; 
Whereupon, and all and ſundry the premiſſes, 
Sc. (c). a 


Ta%rument 


{a ) Or, * heritable bond above written.“ 
% If of lands adjudged, add, © conform to the tenor 
* of the acts of parliament, made anent legal reverſions, in 
all points,” 
({c ) When premonition is made to the wadſetter, an- 
nualrenter, or adjudger, at their dwelling-houſes, the in- 
ſtrument maſt bear this order immediately after the cloſe 
thereof, and before the Notary ſubjoin- his docket, and the 
| T2 witneſſes 
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Inſtrument of premonition for redcmption of lands 
wadſet, at the inſtance of tutors, and contain- 
ing letters of ſupplement againſt tulers and cu- 
ralors, &C. | 


T, Sc. In preſence of me Notary-public 

ſubſcribing, and witneſſes after mention- 
ed, compeared perſonally 7, meſſenger, pro. 
curator lawfully conſtitute by A and B, tutors- 
teſtamentary to K, for their intereſt, to the 
effe& under written, by their letters of pro- 
curatory of the date and likewiſe as 
meſſenger and ſheriff in that part ſpecially 
conſtitute by his Highneſs's letters of fupple- 
ment paſſed under the ſignet, to the effect 
under written, of the date : and the ſaid 
T, having in his hands the foreiaid letters of 
procuratory, and letters of ſupplement under 
the lignet, together with the contract of wad- 
ſet, containing therein the reverſion after ſpe- 


witneſſes ſubſcribe, as follows:“ And in regard the ſaid 
© C could not be perſonally apprehended, therefore I the 
4 ſaid Notary-public ſubſcribing, for his better certioration 
ct of the premiſſes, affixed and left at and upon the molt 
patent door or gate of his dwelling-houſe of an full, 
* authentic, and exact copy of this preſent inſtrument, ſub- 
© ſcribed by me, bearing the witneſſes above written their 
„ names and defignations therein inſerted, and hereto ſub- 
e ſeribing.“ It is likewiſe to be obſerved, that as all theſe 
kinds of inſtrumenis, and generally all inſtruments, necel- 
ſary in the redemption of heritable redeemable rights, are 
writs of importance, therefore the Notary ought to ſubjoin 
thereto his long docket, 


ciſied, 
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cifed, paſſed to the perſonal preſence of C, 


one of the two heirs-portioners ſerved and re- 
toured to the deceaſed D; and allo to the per- 
ſonal preſence of E, daughter and heir to the 
deceaſed F her mother, the other ſiſter and 
heir-portioner of the faid deceaſed D, pro- 
create betwixt her and G her huſband; and 
alſo to the perfonal preſence of the ſaid G for 
himſelf, and as tutor and adminiſtrator of law 
to the ſaid E his daughter; and in like man- 
ner to the perſonal preſence of Hand F, tutors 
and curators to the ſaid C, for their intereſts : 
and after reading and publiſhing the writs a- 
bove narrated, in preſence of the ſeveral per- 
ſons above named, made to them ſeverally the 
intimation and premonition under written. 
Likeas, the day foreſaid, the ſaid T, at com- 
mand of the foreſaid letters under the ſigner, 
and procuratory, paſſed to the market - croſs of 
——, head burgh of the ſheriffdom of : 
within which the ſaid C and E, and the ſaid 
tutors and curators above ſpecified, preſently 
dwell; and there, after the crying of three 
ſeveral oyeſſes, open proclamation, and pu- 
blic reading of the foreſaid letters and procu- 
ratory, in his Highneſs's name and authority, 
and allo for and in name and behalf of the ſaid 
K and her tutors for their intereſt, made due 
and lawful intimation and premonition to 
them, and to all others the tutors and cura- 
tors of the ſaid C and E, if they any have, 
for their intereſt, to compear within St Giles's 


kirk of Edinburgh, at that place thereof where 
| 1 the 
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the tomb of the deceaſed Earl of Moray is 
ſituate, the fifteenth day of May next to come, 
being Whitſunday-even, in this inſtant year 
——3 and then and there, the foreſaid day, 


betwixt the ſun- riſing and down-paſling there- 


of, to receive from the ſaid K, and her tutors 
and curators foreſaid, or their procurator in 
their names, the ſum of ten thouſand pounds 
Scots money, and that for the lawful redemp- 
tion, looſing, and outquitting from the ſaid 
C and E, their heirs and aſſignees, and frae 
the ſaid G, for himſelf, and for his own right 
and intereſt of all and haill the lands, &-c. and 
others mentioned 1n the foreſaid letters and 
procuratory, lying „ wadſet by the de- 
ceaſed M, to the alſo deceaſed D, his heirs 
and aſſignees, in manner and under reverſion 
as is rehearſed in the foreſaid contract, letters 
of procuratory, and letters under the ſignet; 
and to which lands and others foreſaid the ſaid 
K, and her tutors for their intereſt, have right 
in manner ſpecified in the ſamen letters under 
the ſignet, and procuratory foreſaid; and alſo 
to hear and ſee the ſaid K, and her tutors for 
their intereſt, or their procurator in their names, 
obſerve, keep, and fulfil, to the ſaid C and E, 
and the ſaid G, for himſelf, and as tutor and 
adminiſtrator of law to the ſaid E his daugh- 
ter, and likewiſe to the tutors and curators 
above named, and to all others the tutors and 
©urators of the ſaid C and E, if they any have, 
for their intereſt, the haill terms and condi- 


tions preſtable by the faid deceaſed M to 88 
| | al 
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aid deceaſed D, as contained in the ſaid con- 
tract of wadſet in all points, upon the grant- 
ing of an lawful renunciation and grant of re- 
demption to and in favour of the ſaid K, her 
heirs and aſſignees, of the ſamen lands and o- 
thers above rehearſed ; with certification, if 
they failzied, the ſaid K or her procurator 
would conſign the ſum of money above men- 
tioned in terms of the reverſion above ſpeci- 
fied. This the ſaid meſſenger and procurator 
did after the form and tenor of the ſaid con- 
tract, letters of procuratory, and letters paſſed _ 
under the ſignet, in all points: Of the which 
letters paſſed under the ſignet, the ſaid 7, 
meſſenger, affixed and left gn juſt and authen- 
tic copy at the foreſaid a eee and up- 
on all and ſundry the premiſſes aſked and took 
inſtruments, ane or mae, in the hands of me 
Notary- public ſubſcribing. Theſe things were 
done betwixt the hours of three and ſeven in 
the afternoon, day, month, year of God and 
King's reign reſpectively above written, before 
theſe witneſſes, viz. to the pre monition of the 
perſons above named, perſonally apprehend- 
ed, as ſaid is, L, O, P, and Q; and to the 
foreſaid premonition at the market-croſs of 
, X, 8, 7, and , ſpecially called and 
required to the premiſſes. . 


Infrument of premonition ' againſs one pre/ently 
* 5 forth of the kingdom. | 
AT, Sc. The which day, in preſence of me 

Notary-public, and witneſſes ſubſcribing, 
| compeared 
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compeared perſonally A, meſſenger, and ſhe. 
riff in that part, having and holding in his 
hands our Sovereign Lord's letters of premo- 
nition, dated and ſignet „ raiſed at the 
inſtance of B, againſt C; and paſſed, at com- 
mand of the ſaid letters, with me and the 
ſaid witneſſes, to the market-croſs of Edin- 
burgh, pier and ſhore of Leith, reſpectively 
and ſuccellively, and at each of theſe places, 
after the crying of three ſeveral oyeſſes, open 
proclamation, and public reading of the ſaid 
letters, he, in his Majeſty's name and au. 
thority, lawfully warned, premoniſhed, and 
required the ſaid C, becauſe he is preſently 
forth of the kingdom, upon ſixty days warn- 
ing, to compear within ——, upon the —— 
day of next to come, in this inſtant year 
; and there, betwixt fſun-riſing and 
down-going thereof that day, to receive from 
the faid B, or his procurator in his name, (a) 
all and haill the ſum of fix thouſand pounds 
Scots money ; and that for redemption of all 
be | wy and 


— 


l ( a) Or, © an ten- merk piece of gold; and that for the 
& lawful redemption, looſing, and outquitting from the ſaid 
* C, of all and haill the houſes, tenements, &c. diſponed 
« by the-ſaid B to the ſaid C his ſon, his heirs and aſſig- 
e nees, heritably, but under reverſion conform to his diſ- 
ce poſition, dated ; and in which the ſaid C is infeft, 
« under reverſion, as is teſtiſied by his ſeiſin, dated 5 
« duly regiſtrate; and which houſes, tenements, Cc. lying 
&« as ſaid is, were declared redeemable by the ſaid Z from 
« the ſaid C and his foreſaids, by payment making to him 
e or them of the ſaid ten- merk piece of gold, at any time 
& in his own lifetime allenarly; and that upon granting an 
: * « ſufficient 
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and haill the lands, &c. diſponed, by the ſaid B, 
in favour of the ſaid C, heritably; but under 
reverſion, conform to the contract of wadiert 

aſſed berwixt them, of date -—, and in which 
the ſaid C was infeft by ſeiſin following there- 
on, dated „ and regiſtrate and to 
hear and ſee the ſaid reverſion obtemperate 
and fulfilled 1n all points, after the form and 
tenor thereof, upon the granting of a valid 
renunciation, and delivering the ſame, and 
the {aid contract of wadſet and ſeiſin, to the 
{1d 5; and made certification to the ſaid C as 
efieirs, and left and affixed an juſt and authen- 
tic copy of the ſaid letters upon the ſaid mar- 
ket-crols of Edinburgh, and another juit and 
authentic copy of the ſamen upon the ſaid 
pier and ſhore of Leith. Upon the which, 
and all and ſundry the premiſſes, Sc. 


*« ſufficient and lawful renunciation and grant of redemp- 
« tion, contaiaing thereintil an procuratory of reſignation, 
« for reſigning the ſaid houſes and tenements, ©c. in the 
« hands of the provolt, or any of the' bailies of the ſaid 
e burgh of , to be made, ſubſcribed, and delivered 
© by the ſaid C, in favour of the ſaid B his father, his 
« heirs and aſſignees whatſomerer ; and to hear and ſee the 
« ſaid houſes, tenements, Cc. lawfully redeemed, looſed, 
e and outquitted, and the ſaid reverbon Jawfully and duly 
e ſatisfied, obtemperate, and fuliilled by the faid g to him, 
* conform thereto, in all points : with certification to him, 
te if he failzie, the ſaid ten- mei Kk piece of gold ſhall be con- 
% ſigned in the hands of any reſponſal man, living within 
* the ſaid burgh of , to be forthcoming to the uſe 
© of the ſaid C ard his forcfaids, for the redemption of 
© the ſaid houſes, tencmen:s, Cc. Ot the which letters the 
* ſaid .{ meſſenger affixed and left, Cc.“ as above. 
Inſtrument 
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Inſtrument of conſignation. 


T., Sc. compeared perſonally A, as pro- 
curator for, and in name and behalt of B, 
ſpecially conſtitute, conform to the letters of 
procuratory granted to him thereanent, of the 
date , and paſſed with me Notary-pu- 
blic and witneſſes after ſpecified, to the new 
ſeſion-houſe of Edinburgh, to that part there- 
of where the commiſſaries uſe to fit in judg- 
ment ; having and holding in his hands (4) 
an contract of wadſet, made and paſſed be- 
twixt B and Con the one and other parts, da- 
ted -; Whereby (for the cauſes therein 
ſpecified) the ſaid B ſold, annailzied, impigno- 


{a ) Or, © an extract of a ſeiſin under the hand of — 
« Notary-public, of date ——, following upon an herita- 
„ble bond, dated ; by which the ſaid Z became 
& bound to infeft the ſaid C, his heirs, &c. in an annual- 
« rent of . payable forth of the lands of 
« and others therein mentioned, and by which the ſaid 
& annualrent is declared redeemable, in manner therein 
& ſpecified, and that a copy of the bond, or extract of the 
ce ſeifin thereon, ſhould be ſufficient for uſing the order of 
* redemption under written, as the faid extract, ſigned by 
1 , keeper of the records of ſeiſins for the ſhire of 
& , in which the {aid ſeiſin was regiſtrate, bears.” 
Or, © an extract of a decreet of adjudication obtained at 
ce the inſtance of the ſaid C, againſt the ſaid B, before the 
& Lords of Council and Seſſion of the date ; where- 
* by the ſaid Lords 2djudged, decerned, and declared the 
„ ground-right and property of all and haill, c.“ [ Her: 
narrate the decreet of adjudication, with the charter and 


infeftment following thereupon.) 


rated, 
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rated, and diſponed to the ſaid C, his heirs 
and ſucceſſors, &c. ¶ Here narrate the contraci], 
as the ſaid contract of wadſet more fully bears; 
and ſicklike, having and holding in his hands 
the foreſaid letters of procuratory, made and 
granted by the ſaid B to the ſaid A, authori- 
fing and impowering him to make the premo- 
nition, and perform the reſt of the order after 
ſpecified, in manner under written; and ſick- 
like, having and holding in his hands the faid 
inſtrument of premonition, under the fipn and 
ſubſcription of Notary-public, of the 
date „bearing, That the ſaid A, as pro- 
curator for, and in name and behalf of the 
ſaid B, duly and lawfully authoriſed for that 
effect, had made due and lawful intimation 
and premonition to the ſaid C, to compear (a), 
at the date hereof, within the new ſeſſion- 

houſe 


{a ) Or, * within the pariſh-church of , in the ſhe- 
« rifdom of , Within which the ſaid lands and others 
above adjudged do lie, upon this day, being the day 
® of years, betwixt ſun- riſing and ſun-ſerting ; 
and then and there to receive and accept, from the ſaid 
, or his procurator in his name, the foreſaid accumu- 
late ſum of money, and annualrents thereof, with 
the expenſes of the infeitment and compoſition to the ſu- 
* perior ; an account whereof the ſaid A, procurator ſore- 
 faid, did require from the ſaid C, to the end the ſamen, 
in caſe of his abſence or refuſal, might be conſigned in 
* manner after mentioned ; and that for the lawful redemp- 
tion, looſing, and outquitting from the ſaid C, of all 
„and haill the lands and others above adjudged, lying as 
* ſaid is: and alſo bearing, That the ſaid 4, procurator 


' loreſaid, had required the ſaid C to bring along with _ 
6 the 


| 
| 
| 
6 
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houſe of Edinburgh, at that part thereof a. MW ; 
bove mentioned; then and there to receive MW 
from the ſaid B, or his procurator in his MW #/ 


name, the foreſaid ſum of 


„and other M 


ſums due by the clauſe of reverſion above ſpe- t. 
cified; and to hear and fee the haill other con- +] 
ditions preſtable by the reverſor fully perform- Hir 
ed; as the ſaid procuratory, and inſtrument M o 
of premonition following thereupon, more ful- MW n. 


ly 


bear. And which contract (a), containing th 


the clauſe of reverſion above mentioned, pro- y 
curatory for making the ſaid permonition, and I a 
performing the reſt of the order under written, I m 
in manner after mentioned, and inſtrument ſo 
of premonition following thereupon, of the MW th 
dates, tenors, and contents above expreſſed, 


the ſaid A, procurator foreſaid, gave and de- 
livered to me the ſaid Notary- public, to be 


1 
cc 
cc 
cc 
cc 
cc 
ce 
cc 
c 
60 
cc 
cc 
cc 


cc 


cc 


compewing, ſhould refuſe to grant the foreſaid renunci- 


the time and place foreſaid, the decreet of adjudication MW « 
above mentioned, with the abbreviate thereof and grouncs WW « 
of the ſame, and infeftments following thereupon, with {MW « 
an ſufficient renunciation and grant of redemption of the 


ſame in favour of the ſaid B, his heirs and ſucceſſors, M ay 
all to be delivered up to the ſaid B, the time and place MW «* 
foreſaid: with certification, if he failzied to compear, or, 10 


ation, and deliver up the ſame with the writs above ſpe- 
ciſied; then, and in either of theſe caſes, the ſaid J, 
or his procurator in his name, would conſign the ſums of 
money above written, in the terms of, and conform to 
the tenor of the acts of parliament made anent legal re- 
verſions, in all points,” 

(a) Or, © extract of the ſeifin above ſpecified,” Or, 
extract of the decreet of adjudication,” 


read 
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read and publiſhed in preſence of the witneſſes 
under written. All which accordingly I did. 
After producing, exhibiting, and public read- 
ing of the which writs, particularly above men- 
tioned, in preſence of the ſaid witneſſes and o- 
thers preſent, the ſaid A, as procurator for, and 
in name and behalf of the ſaid B (a), did take 
out, number, and tell down, in current mo- 
ney, having paſſage and courſe of payment, (5) 
the ſaid ſums, upon payment or conſignation 
whereof the lands and others above ſpecified 
are redeemable, in manner particularly above 
mentioned ; and required him, or any per- 
fon in his name impowered by him, to accept 
thereof, and receive the ſamen, and to deliver 


(a) If he who hath the redeemable right in his perſon 
does not compear, then you mult add, ** in regard the ſaid 
« C was abſent, and failzied to compear this day and place, 
© to the effect above mentioned, notwithſtanding of the 
* premonition above ſpecified, did cauſe make public inti- 
* mation to the ſaid C, by calling him openly and publicly 
* at the moſt patent door of , after the crying of three 
« ſeveral oyeſſes, as uſe is, and thereafter, Cc.“ 

{6 ) Or, if it be conſigning of ſums due by adjudication, 
ſay, the foteſaid accumulate ſum of , and annualrents 
„thereof from the date of the decreet of adjudication to 
* this day and date, with the ſum of ——” [There eug/t 
to be conſigned a ſum exceeding the expenſes of the infeſt- 
ment and work" or to ſuperiors]; * to the effect that 
* out of the firſt end thereof, the ſaid C may have the ſums 
te truly expended for the expenſes of infeftment following 
* vpon the ſaid decreet of adjudication, and compoſition to 
* the ſuperior, as the ſame ſhall be liquidated by the Lords 
of Council and Seſſion, in the proceſs of declarator of re- 
* demption to follow hereupon; and required the faid C 
to accept thereof, and receive the fame, and to deliver 


„up to him, Cc.“ 
Q up 


_ 
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up to him, as procurator for, and in name of 
the ſaid B, the foreſaid contract of wadſet (a), 
and charters and infeftments following there. 
upon, with an ſufficient renunciation and 
grant of redemption of the ſame, containing 
procuratory of reſignation, and all clauſes 
needful, to and in favour of the ſaid B, his 
heirs or aſſignees, to be concelled, deſtroyed, 
or kept, uſed, and diſpoſed upon, by the ſaid 
B and his foreſaids, as their own proper writs 
and evidents, in all time coming. And the 
ſaid C (5) having compeared, the time and 
place foreſaid, did offer to accept and receive 
the foreſaid ſum, and to deliver up the writs 
particularly above expreſſed : (c) but having 
offered no renunciation and grant of redemp- 
tion, at leaſt no formal one, containing pro- 
curatory of reſignation and othcr uſual and 


neceſſary clauſes ; therefore the ſaid 2, as 
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{a} Or, © heritable bond, or, decreet of adjudica- 
© tion, Oc.“ 

{ b ) Bur, if neither the perſon nor any impowered by him 
appear, add, nor no perſon in his name, authoriſed ard 
« impowered by him, having compeared to receive the ſai 
t ſum, and deliver up the particular writs above mention- 
de ed, with an ſufficient renunciation and grant of redemp- 
tion of the ſame, containing procuratory of reſignation, 
& and all other clauſes neceſſary ; therefore, &c.” 
c) Or, if it be conſigning ſums due by adjudication, 
Fay, ** But the account of expenſes or the infeftment, and 
1% compoſition to the ſuperior, being very extravagant, and 
<« not inſtrufted ; beſides that he offered no renunciation 
«« and grant of redemption, at leaſt no formal one contain: 
* ing the uſual and neceffiry clauſes ; therefore, Ec. 


procurator 


_ =” ont d » ” Wy TMR 


AS Po +4 co _ oo... _ a- a 
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procurator for, and in name and behalf of the 
ſaid B, having waited and attended till ſun- 
ſerting ſaid day, at the place of redemption 
above written, did conſign the foreſaid fum of 
money (a) in the hands of , then 
and there preſent ; who accordingly received 
the lame, to be forthcoming for the uſe, and 
to the utility and behoof of the ſaid C: and 
proteſted, That the lands and others above 
written (4) were, and might be holden and re- 
pute, looſed and outquitted, from the ſaid C 
and his foreſaids, by the ſaid B his conſtituent, 
in the terms of, and conform to the tenor of 
the (c) reverſion above ſpecified in all points; 
and that the ſaid B may have full regreſs, in- 
greſs, and acceſs, in and to the lands and o- 
thers above written; and the ſaid C excluded 
and debarred therefrom in all time coming: and 
further proteſted, That the ſaid C might be 
liable to his conſtituent in the expenſes of an 
proceſs of declarator of redemption to follow 
hereupon, and of all other coft, ſkaith, dama- 


{a ) And add here, “and annualrents thereof from the 


© date of the decrect of adjudication to this day and date, 


together with the ſum of money forel.iid, to the 
e end the ſaid C might be paid of his expenſes, as the ſame 
* ſhould be modified by the Lords of Seſſion in the decla- 
i rator after mentioned.“ 

% Or, if it is au infeftment of annualrent, ſay, “That 
* the annualrent or yearly duty above written, and lands, 
% G. out of which the ſame is upliftable.”? 


(e) Or, if it be conſigaing ſums due by adjudication, 
add, „ laws and acts of parliament made anent legal rever- 


Q 2 ges, 


* lions in all points.“ 
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ges, and expenſes the ſaid B ſhould ſuſtain, ſuf. 
fer, and incur through and by the ſaid C his not 
receiving of the ſums of money above writ. 
ten, conſigned through his default as ſaid is, 
and not delivering up the (a) wadſet- right and 
others above written, with an ſufficient renun. 
ciation and grant of redemption of che ſame, 
containing ali clauſes needful, in the terms, 
and after the form and tenor of the (5) rever- 
ſion, procuratory, and inſtrument of premy. 
nition above written, for making the conſig- 
nation above ſpecified, in all points. Where- 
upon, and all and ſundry, &c. 


Inſtrument of requiſition. 


AT, Oe. in preſence of me Notary-public 
and witneſſes ſubſcribing compeared per. 
ſonnally A, as procurator for, and in name 
and behalf of B, ſpecially conſtitute, autho- 
riſed and impowered to the effect after men. 
tioned, conform to the letters of procuratory 
granted to him thereanent of the date 
and paſſed with me Notary- public and wit- 
neſſes after ſpecified, to the perſonal preſence 
of C (c), reverſor of the lands [or yearly an- 


(a ) Or, « heritable bond,” or, © decreet of adjudica- 
«© tion,” 
.* Or, , acts of parliament anent legal reverſion in 

te al] points,” 

{c) Or, © to , the manſion-houſe of C, Iyiog in the 
« ſheriffdom of and pariſh of „at which place 
« the ſaid C and his family preſently reſide, if the rever- 
ſor was premonifhed at his dwelling-houſe. 


nualrent] 


_ Aa 6 / oe. 


SO 73 5 


. 
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nualrent] under written ; having and hold- 
ing in his hands an contract of wadſet, | or he- 
ritable bond], &'c. ¶ Here narrate the diſpoſi- 
ive clauſe in the wadſet, or obligement to infeft 
in the heritable bond, and clauſes of reverſion and 
requiſition ; then add], as the ſame bears. 
Which contract of wadſet, [x heritable bond], 
together with the procuratory above expreſſ- 
ed, impowering the ſaid 4 to make the re- 
quiſition after mentioned, and follow forth the 
reſt of the order in manner under written, he 
gave and delivered to me the ſaid Notary- 
public, to be read and publiſhed in preſence 
of the witneſſes under written. Which ac- 
cordingly I did. And after the producing 
and public reading of the writs above men- 
tioned, the ſaid A, as procurator foreſaid, in 
preſence of me the ſaid Notary-public and 
witneſſes after ſpecified, did duly and law- 
fully premoniſh and require the ſaid C (a) to 
compear within, &-c. ¶ Here name the place of 
redemption |], upon the term of next to 
come, betwixt ſun-riſing and down-paſling 


(a ) Requiſition, as well as premonition muſt be madeto 
the tutors and curators of the reverſor, if he be minor, ei- 
ther by requiring them perſonally, or by letters of ſupple- 


ment at the market-croſs of the head burgh of the ſhire 


where the minor reſides: or, if the reverſor hath no certain 
place of abode, or is forth of Scotland, he mult be cited at 
the market-croſs of Edinburgh, pier and ſhore of Leith, by 
letters of requiſition under the ſignet. In both which caſes 
the inſtrument of requiſition may be framed from thoſe of 
premonition in the like caſes mentioned above, ſo that it 
was thought needleſs here to repeat them. 


If thereof; 
i. 
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thereof ; and then and there to pay and deli- 
ver to the ſaid B, or his procurator in his 
name, the foreſaid ſum of (a), under 
the penalty above mentioned ; and, upon pay- 
ment, to accept and receive from the ſaid 
B, or his procurator in his name, an valid and 
ſufficient renunciation and grant of redemp- 
tion of the premiſſes, together wich the ſaid 
contract of wadſet, charters and infeftments 
following thereupon, in favour of the ſaid B 
and his foreſaids, to be uſed and diſpoſed up- 
on by the ſaid C as his own proper writs and 
evidents in all time coming; and that for 
the lawful redemption, looſing, and outquit- 
ting of the lands and others above mentioned, 
from him and his foreſaids, in perpetuum. 
 Whereupon, and all and ſundry the premiſſes, 
Ec. 


Inſtrument of attendance. 
T., Sc. compeared perſonally A, as pro- 


curator for, and in name and behalf of B, 
ſpecially conſtituted, authoriſed, and impower- 
ed by him, to the effect after mentioned, con- 
form to the letters of procuratory granted to 
him thereanent, of the date and paſſ- 
ed with me the ſaid Notary- public, and wit- 
neſſes after ſpecified, to the new ſeſſion-houle 
of Edinburgh, to that place thereof where the 
commiſſaries uſually fit in judgment; having 


{a ) Or, if it be infeftment of annualrent, add, . and 
« bygone annualrents thereof reſting preceding the fad 
2 term.“ ot 


and 
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and holding in his hands an contract of wad- 
ſet ſor heritable bond], c. | Here narrate the 
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diſpoſitive clauſe of the wadſet, with the clauſes 


of reverſion and requiſition ;, and then add], and 
ſicklike, having and holding in his hands the 
foreſaid letters of procuratory, made and 
granted by the ſaid B to the ſaid A, autho- 
riſing and impowering him to make the re- 
quiſition after mentioned, and perform the 
reſt of the order in manner under written ; 
and further, having and holding in his hands 
an inſtrument of requiſition, under the ſign 
and ſubſcription of Notary-public, of 
the date „ bearing, That the ſaid A, as 
procurator for, and in name and behalf of the 
ſaid B, ſpecially authoriſed for that effect by 
the procuratory above mentioned, did duly 
and lawfully premoniſh and require the ſaid C 
to compear, at the place of redemption above 
ſpecified, upon this day, being Whitſunday's 
even, this inſtant year of God one thouſand 
ſeven hundred and forty, betwixt the ſun- 
riſing and down-paſlling thereof; and then and 
there to pay and deliver to the ſaid B, or his 
procurator in his name, duly and lawtully au- 
thoriſed and impowered for that effect, the 
foreſaid ſum of , under the penalty a- 
bove written ; and, upon payment, to accept 
and receive up from the ſaid B, or his procu- 
rator in his name, an valid and ſufficient re- 
nunciation, diſcharge, and grant of redemp- 
tion of the premiſſes, together with the ſaid 
contract of wadſet, charters and infeftments 

3 following 
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following thereupon, in favour of the ſaid B 
and his foreſaids, to be uſed and diſpoſed up- 
on by the ſaid C, as his own proper writs and 
evidents in all time coming; and that for 
the lawful redemption, loo''ng, and outquit- 
ting of the ſame from the ſaid B and his fore. 
faids, in perpetuum. And in caſe of his abſence 
or refuſal, proteſted, That he might be liable 
for the ſum of „of liquidate expenſes, 
by and attour the principal ſum above men- 
tioned, and further for all coft, ſkaith, da- 
mage, and expenſes he might happen to ſuſ- 
tain or incur through the not payment of the 
faid ſum, in the terms of the clauſe of requi- 
ſition above mentioned, in all points; as the 
ſaid inſtrument more fully bears. Which con- 
tract of wadſet, [or heritable bond], with the 
foreſaid procuratory for making the ſaid re- 
quiſition, Sc. and inſtrument of requiſition 
following thereupon, above ſpecified, of the 
dates, tenors, and contents above expreſſed, 
the ſaid 4, procurator foreſaid, gave and de- 
livered to me the ſaid Notary-public, to be 
read and publiſhed in preſence of the witneſſes 
under written. All which accordingly I did, 
After producing, exhibiting, and public read- 
ing of which writs, particularly above men- 
tioned, in preſence of the ſaid witneſſes and 
others preſent, the ſaid A, as procurator for, 
and in name and behalf of the ſaid B, after 
having waited and attended at the place fore. 
ſaid, this day, from ſun-riſfing until after ſun- 
ſetting, declared he was ready and willing to 

| receive 


were done within 
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receive the ſums of money above written, and 
give up and deliver the ſaid contract of wad- 
ſer, [or heritable bond], with a ſufficient re- 
nunciation, diſcharge, and grant of redemp- 
tion of the ſame. All which he did exhibit, 
ſhow, and produce, in preſence of me the ſaid 
Notary-public and witneſſes: and in regard 
the ſaid C, nor no other perſon in his name, 
compeared, to the effect above mentioned, 
notwithſtanding he the ſaid C was openly and 
publicly called at the moſt patent door of , 
the place of requiſition), »ftcr the crying of 
three ſeveral oyeſſes, as uſe is; therefore the 
ſid A, procurator foreſaid, proteſted, That 
the ſaid C might be liable to the ſaid B, his con- 
ſtituent, in the ſaid ſum of money fore- 
ſad of liquidate expenſes, incurred through 
tailzie in his not payment of the principal ſum 
above mentioned, requiſition being duly made 
to him for that effect in manner above ex- 
preſſed; and further, that he may be liable 
to the ſid B for all coſt, ſkaith, damage, and 
expenſes he ſhall happen to ſuſtain or incur 
through the not payment of the principal ſum 
above expreſſed; and that it may be leiſome 
and lawful for his ſaid conſtituent to uſe all 
manner of execution and diligence, both per- 
ſonal and real, againſt the ſaid C, for the ſums 
above mentioned, the one but prejudice of 
the other. Whereupon, c. Theſe things 
, betwixt the hours of 
—— and in the evening, after ſun-ſer, 


before and in preſence of, &-c. 
| TITLE 
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Of procuratories. 


Y buſineſs in this title 1s not to inquire 

nicely into the ſeveral powers given to 
procurators, or what they are liable in if they 
do not perform in the expreſs words of their 
procuratory or mandate ; but only to ſet down 
ſome of the ordinary and moſt uſual procura- 
tories in particular caſes, whereby a Notary- 
public may be enabled, from theſe examples, 
to form and draw up any other kind of pro- 
curatory whatever, according as the different 
buſineſs requires, and as his own good judg- 
ment ſhall direct. 

Whoever reads Stair or Mackenzie their 
Inſtitutions, will find a procurator or manda- 
tar defined to be, One who is employed to do or 
manage any buſineſs gratuitouſly ; and that moſt 
mandates are free, and may be refuſed, though 
precepts may not, when the party upon whom 
they are drawn hath power from the drawer; 
and that mandatars are liable for exact dili- 
gence, et culpa leviſſima, becauſe, although 
the mandate be only gratia mandantis, yet the 
very nature of it implies diligence ; but by 
the nature of the contract, mandatars, ſeeing 
their undertakings ate gratuitous, ought on- 
ly to be liable for ſuch diligence as they uſe in 
their own affairs, and the mandatar ought to 
impute it to himſelf that he made not choice 


= 


of 
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of a more diligent perſon; which our cuſtom 
followeth : but ſtill there muſt be Bona fides. 
By our practice, formally extended procu- 
ratories are requiſite to authoriſe the Notary's 
deed in making reſignation, premonition, and 
conſignation, and requiſition and attendance ; 
as has been ſeen in the preceding titles treat- 
ing of theſe inſtruments. 
Procuratories of reſignation in favorem, are 
ordinarily adjected to diſpoſitions, and run 
thus: And for effectuating the foreſaid in- 
% feftment by reſignation, 1, by theſe pre- 
* ſents, make and conſtitute A and B, and 
each of them, conjunctly and ſeverally, my 
„very lawful and irrevocable procurators, 
for me, and in my name, to reſign, ſur- 
render, overgive, and deliver; likeas I, by 
« theſe preſents, reſign, ſurrender, overꝑive, 
«* and deliver, all and haill | Here the lands 
are repeated; then ſay], lying as ſaid is, to- 
„ gether with all right, title, intereſt, claim 
of right, property, and poſſeſſion, petitor 
and poſſeſſor, that I, my heirs and ſucceſ- 
ſors, had, have, or any wiſe may claim or 
pretend thereto, or to any part thereof, in 
time coming, in the hands of my imme- 
diate ſuperior or ſuperiors of the fame, pre- 
ſently being, or that ſhall happen to be for 
the time, or of his or their commiſſioners 
having power to receive reſignations in his 
or their names; in favour, and for new 
infeftment of the ſame to be made and 
granted to the ſaid C, his heirs or aſſig- 
3 „ . neces 


10 
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*« nees whatſoever, heritably and irredeem. 
“ ably, as ſaid is; and thereupon acts, in- 
e ſtruments, and documents needful, to aſk, 
* lifr, and raiſe, and generally all and ſundry 
© other things concerning the premiſſes, to 
do, ule, and exerce, which, to the office of 
„ procuratory in ſuch caſes, by the law and 
* cuſtom of Scotland, is known to appertain, 
* and which I might do myſelf if I were per: 
„ fonally - ua z promiſing to hold firm 
and flable all and whatſoever things my ſaid 
„ procurators, or any of them, in the pre- 
* miſſes lawfully does, or cauſes to be done, 
% without revocation.” 

When an apparent heir who is not infeft, 
diſpones his lands, there is adjected to the 
diſpoſition a procuratory for ſerving the dil- 
poner heir to his predeceſſor, and for reſign- 
ing, thus : © And becauſe 1 am not yet in- 
„ feft and ſeiſed as heir to the ſaid deceaſed 
HA my father, in the lands, barony, and o- 
* thers above diſponed; therefore 1, by theſe 
* preſcnts, make and conſtitute B and D, and 
each of them, conjunctly and ſeverally, my 
* procurators, for me and in my name, to 
„ purchaſe and procure brieves forth of our 
Sovereign Lord's chancery, for procuring 
me to be duly and lawtully ſerved and re- 
* toured neareſt and lawful heir-male to the 
„ ſaid deceaſed / my father, in the lands 
© baronies, Sc. above diſponed, or to any 
other of my predeceſſors who died laſt vel: 


ed and ſciſed therein; and to raiſe, and t 
ce cauſt 


5 


C 


* 


* 
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« cauſe proclaim the brieves for that purpoſc, 
« and to expede the ſervice, and to compear 
« for me thereat, and to return the fame to 
the chancellary, and to take inſtruments, 
« and to do all other things requifite concern- 
« ing the ſerving me heir in ſpecial and heir 
« In general to the ſaid deceaſed A my father, 
« or others my predeceſſors, which I could 
« do myſelf if 1 were perſonally preſent ; and 
« afterward to procure me infeft therein, by 
* raiſing precepts upon the ſaid ſervice ; and 
to cauſe regiſtrate my ſciſin: and I being 
« ſo infeft and ſeiſed, with power to my ſaid 
„ procurators, conjunctly and ſeverally, as 
“ {aid is, now as then, and then as now, to 
* refhgn, Sc. likeas 1, if 1 were already in- 
e feft in all of them, and then as now reſign, 
. 

When the diſpoſition of the lands is to the 
ſuperior, the procuratory of reignation con- 
tained therein is ad remancatiam, thus : © To 
„ reſign, &c. in the hands, and in favour of 
„the ſaid and his forcſaids, ad perpetucm 
* remanentiam; to the effect that my right of 
property being conſolidated in his perſon 
„with his own right of ſuperiority of the 
„ fame, all and haill the lands, &c. and others 
above expreſſed, fo holden, may remain 
and abide with him and his foreſaids heri- 
tably and irredemably perpetually in all 
time coming: and thereupon acts, &c.“ 
But it ſometimes happens that theſe procu- 
ratories arc omitted in the diſpoſition; in 

| R which 


tions after ſpecified,” 
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which caſe procuratories per ſe (as they are 
called) are granted of the tollowing tenor, 


Procuratory of reſignation of lands by one in the 
King's bands, in favour of himſelf and his heirs, 
with a reſervation of his lady's liferent ; with 
ſome variations. | 


E it known to all men by thir preſent let- 

ters, me A of ———, heritable proprie- 
tor of the lands and others under written, for 
the care and regard that the ſamen lands and 
others after ſpecified may remain with my 
own poſterity, and that the heritors thereof 
may continue in the ſurname of A, and for 
other good cauſes and conſiderations moving 
me, to have made and conſtitute ; likeas I, 
by thir preſents, make, conſtitute, and or- 
dain ——— , and ilk ane of them, 
conjunctly and ſeverally, my very lawful and 
irrevocable procurators, for me, and in my 


name and upon my behalf, to compear at 


whatſomever place, day or time I:wful, and 
there, be deliverance of ſtaff and baſton, as 
uſe is, with all condign reverence and due hu- 
mility as becometh, to reſign, ſurrender, over- 
give, and deliver ; likeas I, for me, my heirs 
and ſucceſſors, reſign, &c. (a) all and hall 
Here inſert the lands], together with all right, 


{a ) If there be any proviſions or reſtriqions, you may 
add, ** with and under the expreſs provifſions and condi- 


title, 
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title, intereſt, claim of right, property, and 
poſſeſſion, petitor and poſſeſſor, which I, my 
heirs or aſſignees, had, have, or any wile 
may claim or pretend thereto, or to any part 
thereof, in the hands of our Sovereian Lord 
the King's Majeſty, or his ſucceſſors, my im- 
mediate lawful ſuperiors thereof, or his or 
their commiſſioners, having power to receive 
relignations in his or their names; in ta- 
your, and for new infeftment thereof (a) to 

be 


{a ) If the procuratory be granted for new infeſtment to 
be given the ſon, reſerving the father's liſerent, it will run 
has: „to be made and granted to myſelf in liferent, and 
« after my deceaſe to C, my eldeſt law ful fon procreate 
« betwixt me and the deceaſed D my ſpouſe, and the heirs 
© kwfully to be procreate ct bis body, in fee; which fail- 
« ing, to return to me, my heirs-male lawfully to be pro- 
« create of my body in any ſabſequent marriage; which 
4 all failing, to my heirs or aſhgnees whatſomever ; with 
& and under the exprefs conditions and proviſions after ſpe- 
©« ified, to be contained in the ſaid infeftment in manner 
« under written : providing always, likeas it is hereby ex- 
« prefsly provided and declared, That tte forcfaid infeft- 
e ment to be granted to the ſaid G my ſon, is and ſhall be 
in full contentation and ſatis faction to him of all former 
proviſions, bonds, obligations and others Whatſomerer, 
that he or his heirs and cxecutors may any wiſe aſle, 
claim, or crave of me, be irtue of the contract of mar- 
e riage made and paſſed betwixt me and the ſaid deceaſed 
D my ſpouſe on the one and other parts, or any other 
manner of way whatſoever, (except my own good will 
allenarly): and further, it is provided and declared, that, 
in caſe it ſhall happen the ſaid G to depart this life with- 
out heirs of his own body, and that thereby the foreſaid 
lands return to my other heiis-male to be procreate by 
me with any other lawful ſpouſe ; in that caſe the faid 
| R 2 „ keirs- 
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be made and granted to me, and the heirs. 
male lawfully procreate or to be lawfully pro- 
create of my body, and the heirs whatfomever 
lawfully to be procreate of their body ; whom 
failing, to the heirs-female lawfully procreate 
or to be pro-rcate of my body, and the heirs 
of their bodies; the eldeſt heir-female being 
always obliged to marry a gentleman of the 
ſurname of A, or of any other ſurname, who, 
and the heirs to be procreate betwixt them, 
mall ſucceſſively and perpetually in all time 
thereafter be obliged to take upon them, uſe, 
and carry the ſurname and arms of A; where- 
in if they fail, they ſhall amit and ryne all 
benefit of the lands, barony and others above 
mentioned, both principal and warrandice, 
and the ſamen ſhall accreſce and pertain to my 
next apparent heir or heirs of tailzie, who 
Mall have right to the lands and others above 
ſpecified, ſicklike as if the party failing had 


© heirs male or female ſhall be holden and obliged to con- 
«« tent and pay to my daughters of the ſaid firlt 
« marriage, their heirs, executors, or aſſignees, the ſum cf 
0 , equally to be divided amongſt them; and in caſe 
« any of my ſaid daughters ſhall deceaſe before marriage 
or majority, then the part of the daughter ſo deceeling 
« ſhall accreſce and belong to. the daughter or daughters 
«© ſurviving, cqually and proportionally among them; which 
« ſum of -—-—— is and ſhall be in full contentation and 
« ſatisfaction to them of all they can aſls, claim, or crave 
« be the deceaſe of the ſaid G with the which proviſions 
ci and conditions above written thir preſents are granted by 
«© me, and accepted of by my ſaid ſon and his foreſaids, 
© aud no other ways, Acts, inſtruments, Cc.“ 


never 
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never been ip feft therein, nor had. had right 


thereto; and ſhall have power to purſue ac- 
tions of reduction, declarators of adjudications, 
and all other actions neceſſary for eſtabliſhing 
their rights of the lands and others above 
written in their perſon upon the ſaid contra- 
vention; and failing of heirs- female lawfully to 
be procreate of my own body, then to any 
other perſon or perſons that J have already, 


or ſnall now or at any time hereafter nominate, 


deſign, and appoint my heir or heirs of tailzie, 
by a writ under my hand, to ſucceed to the 
lands and barony and others above rehearſed, 
and under fuch proviſions, reſtrictions, and 
qualifications as ſhall be contained therein, 
which the perſons ſo to be nominate ſhall be 


holden to perform and fulfil ; and failing of 


ſuch a nomination, or the ſamen being made 
and thereafter revoked or cancelled by me, 
which ſhall always be in my power during; 
my lifetime), then to my neareſt heirs or aſſig- 
nees whatſomever, heruably and irredemably,, 
in due and competent form : providing al- 
ways, that the faid heirs, as well male as fe- 
male, of my own body, as the heirs to be con- 
tained in the faid nomination, ſhall be obliged. 
and liable ; likeas, byWe acceptation of thir 
preſents, and infeftment to follow hereupon,, 
they oblige themfelves to perform and fulfil the 
hall proviſions, qualifications, reſtrictions, and 
reſervations mentioned in a bond of proviſion 
granted by me, of the date „ and rela- 
tive hereunto; and for fulfilling whereof this. 

R 3 preſent 
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preſent procuratory is granted: reſerving al. 
ways to 5B my ſpouſe her liferent-right of the 
foreſaid lands, and that in lieu and place, and 
in full contentation and ſatisfaction to her, of 
all whereunto ſhe is provided by her contract 
of marriage, as is expreſsly provided in the 
diſpoſition of the faid lands and barony made 
by to me, and charter following there. 
on; which contract of marriage, the ſaid B 
my ſpouſe, by acceptation of the liferent and 
infeftment foreſaid, hereby reſerved to her, 
doth Ampliciter and abſolutely diſcharge : And 
upon the ſaid reſignation, acts, inſtruments, 
and documents, one or moe needful, to take, 
aſk, lift, and raiſe, and generally all other 
things neceſſary thereanent to do, which | 
might do myſelf if I were perſonally preſent ; 
promiſing to hold firm and ſtable all and 
whatſomever things that my ſaid procurators, 
or any of them, in the premiſſes, lawfully 
does, but revocation. Regiſtration, &c. 


Procuratory for ſerving ene heir to his ſather en 6 


Paper apart. 


BE it known to all men by theſe preſents, 

me A, now of B, Weſt lawful ſon and ap. 
parent heir to the deceaſed C of B, to have 
conititute and ordained ; likeas I, by the te- 
nor hereof, make, conſtitute, and ordain Y 
and E, and ilk ane of them, conjunctly and 
teverally, my very lawful and irrevocable pro- 


curators and ſpecial errand- bearers, to the ef. 
fe 
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fect under written; giving, granting, and 
committing to them, and ilk ane of them, 
conjunctly and ſeverally, as ſaid is, my very 
full, free, and irrevocable power, expreſs bid- 
ding, mandate, and charge, for me, and in 
my name, to raiſe hrieves forth of our Sove- 
reign Lord's chancery, directed to the four or- 
dinary macers before the Lords of Council and 
Seſſion, and to the ſherifts and bailies reſpeckive 
of the ſheriffdom of L and regality of M, ſpe- 
cially conſtitute by our Sovereign Lord's com- 
miſſion, to the effect after ſpecified, for ob- 
taining me ſerved and retoured neareſt and 
lawful heir general and ſpecial to the ſaid de- 
cealed C my father, in all lands, heritages, 
heritable offices, annualrents, and others 
wherein he died laſt veſt and ſeiſed as of fee; 
and to cauſe proclaim the ſaid brieves, and 
me to be ſerved and retoured heir foreſaid ; 
and to retour my ſervice to the chancery, and 
to obtain precepts upon my faid ſervice, for 
purchaſing and obtaining me infeft in the 
lands and others foreſaid, and to cauſe put 
the ſaid precepts to due exccution, in all points; 
and generally all and ſundry other thinps, to 
do, uſe, and exerce thereanent, ſicklike, and 
as freely as I might Go myſelf if I were per- 
ſonally preſent, or that to the office of procu- 
ratory 1n ſuch caſes 15 known to appertain ; 
promiſing to hold firm and ſtable all and what- 
loever things that my ſaid procurators, or any 
of them, lawfully do or cauſe be done, but 
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Procuratory of premonition and confignation. 


BE it known to all men by theſe preſents, 

me A, (a) heritable proprietor of the lands 
and others under written, and having undoubt- 
ed right to the reverſion thereof in manner after 
mentioned : Foraſmuchas, (5) by contract of 
wadſet, made, paſſed, and perfected betwixt 
me and L, on the one and other parts, of the 


date the day of years, I (tor the cauſes 
therein 


{a } If the reverſor be minor, the procuratory muſt be 
made with conſent of his curators ; in which caſe ſay, with 
« the ſpecial advice and conſent of my curators, for 
ce their intereſt.” But if the reverſor be under pupillarity, 
the tutor acts alone; and if he be nominated by the father, 
fay, C, tutor nominate to A by the deceaſed O his fa- 
© ther, conform to his letters of nomination dated ——,” 
But if he be a tutor of law, ſay, C, tutor of law ferred 
„ and retoured to 4A, conform to my retoured ſervice da- 
«© ted And if he be a tutor-dative, ſay, „C, tu- 
« tor-dative to A, conform to my leiter of tutory under 
* the quarter - ſeal dated ;” and repeat the tutor's 


name in its proper places. 
if the procuratory be to premonifh an annualrenter 


to receive his money due by heritable bond, ſay, I, by my 
„ heritable bond dated — —, (for the caufes therein ſpe- 


4 cified), band and obliged me, with all convenient dili- 


« gence, and upon my own proper charges and expenſes, 
% to duly, validly, and lawfullygnfefr, veſt, and ſeife D, his 
« heirs and aſſignees whaſoer® heritably, and under re- 
« verſion always in manner after ſpecified, in all and haill 
an yearly annualrent of one hundred pounds Scots mo- 
* ney, or in ſuch an annualrent as ſhould be due ſor, or 
ce aprerable and correſpondent to the principal ſum of two 
ce thouſand pounds Scots money, by the laws and acts cf 
4% parliament of this kingdom for. the time, yearly, to be 
«© uplifted and taken at two terms in the year, Candlemas 


% and Lammas, be equal portions, forth of all and haill 
f ; 4 my 
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therein ſpecified) ſold, annailzied, wadſet, im- 
dignorated, and diſponed, from me, my heirs, 
and all others my aſlignees, to and in favour 
of the ſaid L, his heirs and aflignees what- 


« my lands of [Mere take in the lands}, © lying 
* within the parochin of „and ſheriffdom of ——, 
* or forth of any other lands and heritages pertaining to 
« me, where-ever the ſamen lie within this kingdom, or 
forth of any parc or portion thereof, frft, beſt, and rea- 
« dieſt mails, farms, profits, and dunics of the ſamen; re- 
„ deemable always the foreſaid annualrent, ” | Here 
tate in the rever/ion verbatim, as in the heritable bond}, 
But if the procuratory be to premoniſh an adjudger to re- 
ceive his money due by adjudication, ſay, “ upon the 
« day of years, © obtained decreet and ſentence of 
* adjudication at his inſtatce againſt me before the Lords 
« of Council and Scſſion, adjudging, decerning, and decla- 
„ring the greund-right ard propeity of all and haill” 
Here take in the lands adjudged}, © to periain and belong 
„to him herit: 'bly, (under reverſion, conform to act cf 
« parliament), for payment and fatisfation to him of the 
* ſums of money, principal, annualrents, and liquicate ex- 
© penſes therein contained, extending in haill, at the date 
of the ſaid decreet of adjudication, to the ſum of three 
« thouſand pounds Scots money, ſalvo jnſto calculo, and 
« of the annualrent of the ſaid accumulate ſum from the 
date of the ſaid decreet of adjudication during the not 
« redemption ; and alſo in payment and ſatisfaction to him 
© of the expenſes of the infeftment to follow thereupon, 
and compoſition to the ſuperior of the ſaid lands for his 
« entry thereto; as the ſaid-decreet of adjudication, of the 
date foreſaid, with the abbreviate thereof, duly record- 
« ed conform to act of parliament, more fully bears: con- 
* form ro which decrect, and charter following therevpon 
from the ſaid ſuperior, the faid © was, upon the 
« day of years, duly infeft and ſeiſed in the lands 
« and others above written, as the ſaid decreet of adjudi- 
cation, charter and ſeiſin, more fully proport.“ 
ſoever, 
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ſoever, heritably, with and under the provi. 
ſion and condition of reverſion after men- 
tioned, all and haill, Sc. | Here take in the lands, 
as in the diſpoſitive clauſe of the wadjet-right], 
(a) redeemable always the lands and others 
above expreſſed by me, my heirs, ſucceſ. 
ſors, or aſſignees, f:om the ſaid L, his heirs 
and {ucceflors in the wadſet-lands, and others 
above rehearſed, by payment making to them, 
Sc. | Here take in the tenor of the reverſion ver. 
batim, as in the contra't ; and then add!], as 
the faid contract of wadſet at more length 
bears. By virtue of which contract of wad- 
ſet, and precept of ſeiſin therein contained, 
the ſaid L was duly infeft and ſeiſed in the 
lands and others above written; as his ſciſin, 
dated the day of years, duly re- 
giſtrate conform to the act of parliament, 
more fully bears. (5) And now ſeeing that 

[ 


a) But if the reverfion be in a paper apart, you mult 
here narrate it, and thereafter ſay, as the ſaid contract of 
„ wadſet [or heritable bond] and letter of reverſion in 
* themſelves more fully proport.“ 

(6 } If the procuratory be to premoniſh an annualrenter 
to receive money due by heritable bond, ſay, And ſeeing 
that I am ready, willing, and deſirous the foreſaid yearly 
% annualrent be redeemed from the ſaid D, and to make 
© payment, Cc. mutatis mutand.” "IN 

Others frame theſe procurato: ies of premonition in a 
ſhorter form, thus : 


BE it known to all men, me „ heritable proprie- 
tor of the lands and others under written, and having 
right to the reverſion after mentioned, [ /eaving out the a. 
bewe rarrative}, to have made and conſtitute and 


— 


ter 
that 
«PPE 
breſ 
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Ham ready, willing, and defirous to redeem 
- the ſaid lands and others above written, from 
„ che ſaid L, and to make payment to him of 
„the ſums of money above written, in terms of 


5 
{. — —, and each of them, conjunctly and ſeverally, my 
rs procurators, for me, and in my name, to paſs, and, in pre- 
rs ſence of a Notary and witneſſes, to premoniſh per- 
ſonally, or at his dwelling-place, to attend on Whitſunday 
8 next, betwixt noon and ſun- ſet, at „(the place of re- 
7 demption), there to receive from me, or my procurators in 
25 my name, upon granting a valid renunciation and grant of 
ch redemption of the ſubjects after mentioned, the ſums of 
g. — ots money; and that for the lawful redemption, 


looſing, and outquitting from the ſaid , of all and haill 
d, my lands of , [ Here inſert the lands]; which lands 


ne and others above written, with the pertinents, were diſpo- 


n, ¶ ved by me to the ſaid by contract of wadſet betwixt 
us, of the date —--— ; in which contract it is provided, 
That the ſaid lands and others above mentioned ſhall be re- 
It, ¶ deemable by me upon payment of the ſums of money, in the 
at manner, and upon the premonition therein expreſſed: and 
I y hear and fee I am ready to perform the haill other ar- 
ug cles incumbent upon me by the ſaid contract of wadſet. 
of {40d further, I hereby grant full power to my ſaid procu- 
| rators, or any of them, to appear, at the time and place a- 
bore written; and there to deliver, or offer to deliver, to 
the ſaid „the foreſaid ſums of , on his granting 
ing the renunciation above mentioned ; and, in caſe of his ab- 
ſence, or refuſal to receive the ſums of money, and grant 


l * * . * . . 
de renunciation above written, and deliver up the foreſaid 
ake - 

contract, to conſign the ſaid ſums in the hands of — —, 
* and proteſt, that the haill lands and others above mentioned 


may be held as lawfully redeemed from him, his heirs and 
ſucceſſors, in terms of the reverſion above mentioned; and 
thereupon to take inſtruments, and to do every thing elſe 
that to the office of a procurator in ſuch caſes is known to 
zprertain, or that I might do myſelf if I were perſonally 
preſent, And I-conſent to the regiſtration hereof, ec, 

the 


— ——— — ————————————— ——  —OAOCH 
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the reverſion above expreſſed ; therefore wit 
ye me the ſaid A, (a) to have made and con- 
ſtitute, likeas I, by theſe preſents, make, con- 
ſtitute, and ordain Q and R, and ilk ane of 
them, conjunctly and ſeverally, as ſaid is, 
my very lawful and irrevocable procurators; 
giving, granting, and committing to them 
my full, free, plain power, expreſs bidding, 
mandate, and charge, for me, and in my name, 
and upon my account and behalf, to paſs to 
the perſonal preſence or dwelling-houſe of 
the ſaid L; and there, in preſence of a Nota- 
ry and witneſſes as effeirs, to make due and 
lawful intimation and premonition to the ſaid 
L, to compear within (5), Sc. [| Here inſert 
the particular place of redemption}, upon Whit 
ſunday's even next to come, in this inſtant 


4) And if the reverſor be minor, add, “ with advice 
* and conſent of my curators above named, for their inter: 
« eff.” 
if it be a procuratory to premoniſh an adjudger to 
receive money due by adjudication, add, * the pariſh- 
© church of „within which the ſaid lands and other 
e adjudged lie, upon the day of — — next to come, 
e betwixt ſun-rifing and ſun- ſetting the ſame day; and ther 
ce and there to accept and receive from me the ſaid , ot 
« my procurators in my name, the foreſaid ſum of three 
te thouſand pounds Scots money foreſaid, and other fun: 
c due by the aforeſaid decreet of adjudication; an account 
« whereof you are hereby required and ſpecially injoined 
te to require from the ſaid O, to the end the ſamen, in cal 
* of his abſence or refuſal, may be conſigned in manner at- 
* ter mentioned; and that for the lawful redemprion, 
*« looſing, and outquitting from the ſaid C, all and hw! the 
&« Jands and others ahove written.“ 


veal 
I 
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it year of God, one thouſand ſeven hundred and 
n. forty, betwixt ſun- riſing and down-paſſing 
n- W thereof the ſame day, to receive and accept 
of from me the ſaid A, or my procurators in my 
is, name, upon delivery of a valid renunciation 
S; Wl and grant of redemption, the foreſaid ſum of 
m —— Scots money ; and that for the lawful 
g, W-redemption, looſing, and outquitting from 
de, the ſaid L, all and haill the lands and others 
to above written, lying as faid is; and alſo to 
of hear and ſee me the ſaid A, or my procura- 
ta- tors in my name, obſerve, fulfil, and imple- 
und ment to the ſaid L, and his foreſaids, the re- 
aid verſion above mentioned, in the haill points 
ert and articles thereof; and in like manner to 
11t- ¶ compear within, Sc. (a) ¶ ere inſert the place 
ant W of redemption], upon the ſaid Whitſunday's even 

next to come ; and there, the ſamen day, be- 
ice N twixt the ſun riſing and down-lapſing there- 
der. of, to really offer and deliver to the ſaid L, 
or his procurator in his name, having his 
ih. power for that effect, the foreſaid ſum of , 
ther upon his giving, granting, and delivering a 
one, W ſufficient letter of renunciation and grant of 
redemption, containing a procuratory of re- 
tree ſignation for reſigning the ſame in my hands, 
furs FW and that for the real redemption, looſing, and | 
count W outquitting of the ſaid lands and others above | 
on" Wrehearſed : and in caſe of the ſaid L his ab- | 


— ———oo—__  _ - — 


{a ) But if the procuratory be to premoniſh an adjudger, 
ſy, & within the {aid pariſh church of „ upon the ſaid 
— day of next to come,” 


8 ſence, 
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ſence, or refuſal to receive the ſaid ſum, and 
grant the renunciation and grant of redemy. 
tion aforeſaid, containing the procuratory a- 
bove ſpecified, and deliver up the ſaid (a) con. 
tract of wadſet, and charter and infeftment 
following thereupon, then and there to con. 
ſign the ſame in the hands of „and to 

roteſt, That the lands and others foreſaid 
{hall from thenceforth, and in all time there. 
after, be habite, repute, holden, and eſteem- 
ed lawfully redeemed, looſed, and outquit 
from the faid L and his foreſaids, conform (3) 
to the reverſion above written ; and that he 
ſhall be holden and obliged to fulfil the ſamen 
to me the ſaid A, after the form and tenor 
thereof in all points; acts, inſtruments, and 
documents needful anent the haill premiſſes to 
aſk, raiſe, lift, and take, and generally all other 
things needful thereanent to do, uſe, and 
exerce, that to the office of procuratory, in 
fuch caſes, by the laws and cuſtoms of this 
realm, is known to appertain and belong, 
ſicklike and as freely in all reſpects as I might 
do myſelf if I were perſonally preſent : all 
which I ſhall hold firm and ſtable, but revo- 
cation. And for the more ſecurity, regiſtra- 
tion for preſervation, Sc. 


{a ) And if to premoniſh an adjudger, add, “' decree! 
© of adjudication, and abbreviate thereof above written, 
« with the grounds and warrants thereof.” 

6% And if it be an adjudication, add here, * conform 
« to the acts of parliament anent legal reverſions in all 
6 points,” 


Procuratory 
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Procuratory of Requiſition. 


BE it known to all men, by theſe preſents, 

me A, foraſmuchas, (a) by contract of 
wadſet, made, paſſed, and perfected betwixt B 
and me on the one and other parts, of the 
date , the ſaid B (for the caules therein 
ſpecified) ſold, annailzied, wadſet, impigno- 
rate, and diſponed, from him, his heirs, and 
all others his aſſignees, to and in favour of 
me the ſaid A, my heirs and aſſignees what- 
ſomever, heritably, with and under the pro- 


{a ) But if the procuratory be requiring a ſum due by 
heritage bond, in that caſe the bond is narrated thus: For- 
« aſmuchas B, by his heritable bond ſubſcribed by him, of 
« the date „(for the cauſes therein ſpecified), band 
« and obliged him, his heirs and ſucceſſors, duly and law- 
fully to have infeft, veſt, and ſeiſed me, my heirs and 
« a{ipnees whatſoever, by charter and ſeifin, in due and 
competent form, heritably, under reverſion in manner 
« after ſpecified, in all and haill an annualrent of two hun- 
« dred merks Scots money, or ſuch an annuulrent as ſhall 
« effeir and correſpond to the principal ſum of four thou- 
* ſand merks by any ſupervenient law for the time, yearly, 
* to be uplifted and taken at two terms in the year, Can- 
« dlemas and Lammas, by equal portions, forth of all and 
* haill, Cc.“ [Here inſert the lands as in the heritable 
band], © lying within the pariſh of „and ſheriffdom 
of , or forth of any part or portioa thereof, firſt, 
* belt, and readieſt mails, farms, profits, and duties of the 
% ſame; and that by two ſeveral infeftments and manner 
of holdings: redeemable always and under reverſion the 
* ſaid yearly annualrent by the ſaid B, &c.” [as in the 
lend: ] * as the ſaid heritable bond, of the date foreſaid, 
in itſelf more fully contains.“ 


8 2 viſion 
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viſion and condition of reverſion after men- 
tioned, all and haill, &'c. | Here take in the 
lands as in the diſpoſitive clauſe of the contraf} of 
weaſet} :. redeemable always the lands and o- 
thers above expreſſed, by the ſaid B and his 
foreſaids, from me the ſaid A, my. heirs and 
ſucceſſors in the wadſet- lands and others above 
expreſſed, by payment- making to me of the 
ſum of Tate in here the tenor of the rever- 
ion verbatim as in the contra; then add}, 
Likeas the ſaid B, by particular obligation 
contained in the ſaid contract of wadſet (a), 
in caſe J or my foreſaids ſhould happen rather 
to deſire to have the foreſaid ſum of —— re- 
paid, than to retain the wadſet- right () above 
written, then and in that caſe the faid B 
bound and obliged him, his heirs and fuc- 
ceſſors whatfomever, thankfully to content, 
pay, and again deliver to me the ſaid A, my 
heirs or afſignces whatſomever, all and hail] 
the foreſaid ſum of , within, &c. [ Here 
inſert th: place of payment as ſpecified in the con- 
traci, at the term of Whitſunday's even, one 
thouſand ſeven hundred and forty years, to 
the which term all requifition for the ſaid 
principal ſum was thereby ſuſpended, or at 
any other term of Whitſunday's even there- 
after I or my foreſaids ſhould pleaſe to have 
the ſame, upon requiſition of forty days of 


(a) If it be requiring a ſum due by heritable bond, in- 
ſert the words heritable bond here, and where it occurs, 
{6} And inſert here right of aunualrent. 


before 
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before to be made by me and my foreſaids, 
or our lawful procurators in our name, to the 
ſaid B and his foreſaids for that effect, per- 
ſonally, or at their dwelling- places at the 
time, in preſence of an Notary and witneſſes, 
as effeirs; and in caſe of failzie after requiſi- 
tion, the ſaid B thereby bound and obliged 
him and his foreſaids to make payment to mè 
and my foreſaids of the ſum of money of 
liquidate expenſes, by and attour the princi- 
pal ſum, but prejudice to me and my foreſaids 
of our real right of the lands and others fore- 
ſaid, ay and while we be completely ſatisfied 
and paid of the ſums of money above written ; 
I always and my forefaids, upon the receipt of 
the ſame, and full and complete payment 
thereof, granting the (a) lands and others 
forefaid to be lawfully redeemed, looſed, and 
outquit, from me and my foreſaids, by the 
laid B; and renouncing and diſcharging the 
ſaid contra, and infeftments following there- 
upon, in favour of the ſaid B and his fore- 
ſaids; and granting to them ſufficient and va- 
lid renunciations, diſcharge, and grant of re- 
demption for that effect; and delivering the 
ſaid (4) contract, infeftments, and haill rights 
and evidents of the ſaid wadſet, to the ſaid 
B and his foreſaids, to be cutted, cancelled, 


{a ) If it be requiring money due by heritable bond, ſay,. 
« foreſaid right of annualrent.“ 

(b) And here ſay, * heritable bond, charters and in 
« teftments following thereupon,” 


S 3 and. 
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and deſtroyed, or otherwiſe uſed and diſpoſed 
upon at their pleaſure, in time coming; as 
the ſaid contract of wadſet, containing oblige- 
ment to infeft, procuratory of reſignation, 
clauſe of abſolute warrandice, aſſignation to 
writs and evidents, mails, and duties, with the 
foreſaid clauſe and obligement of requiſition, 
precept of ſeiſin, and ſeveral other uſual clau- 
ies, at more length proports: and ſeeing that 
J am deſirous rather to have the foreſaid ſum 
of money repaid to me, than to retain 
the wadſet- right above written; therefore wit 


ye me the ſaid A to have made and conſtitute, 


likeas I, by theſe preſents, make, conſtitute, 
and ordain E and F, and ilk ane of them, 
conjunctly and ſeverally, my very lawful, un- 
doubted, and irrevocable procurators and ſpe- 
cial errand-bearers, to the effect fUnder writ- 
ten; giving, granting, and committing to 
them, and ilk ane of them, conjunctly and 
ſeverally, as ſaid is, my very full, free, plain 
power, expreſs bidding, mandate, and charge, 
for me, and in my name, and upon my ac- 
count and behalf, to paſs to the perſonal pre- 
ſence or dwelling-houſe of the ſaid B, and 
there, in preſence of an Notary and witneſſes 
as effeirs, duly and lawfully premoniſh and 
require the ſaid B, to compear within, Sc. 
[ Here inſert the particular place of redemption, 
as in the clauſe of requiſition}, upon the term of 
Whitſunday's even next to come, betwixt ſun- 
riſing and down-paſting thereof; and then and 
there to pay and deliver to me, or my procu- 
| rators 
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rators in my name authoriſed for that effect, 
the foreſaid ſum of money (a), under 
the penalty above mentioned, and upon pay- 
ment to accept from me, or my procurators 
in my name, an valid and ſufficient renunci- 
ation, diſcharge, and grant of redemption of 
the premiſſes, together with the ſaid (5) con- 
tract of wadſet, infeftments, and haill writs 
and evidents of the wadſet-lands and others. 
above mentioned, in favour of the ſaid B and 
his foreſaids, to be uſed and diſpoſed upon by 
them as their own writs and evidents in all 
time coming; and that for the lawful redemp- 
tion, looſing, and outquitting of the ſame, 
from me and my foreſaids, in perpetuum : and 
in like manner, to compear within, c. upon 
the ſaid Whitſunday's even next to come, be- 
twixt ſun-riſing and down-lapſing thereof, the 
ſame day; and then and there, for me, and 
in my name, and upon my account and be- 
half, to accept and receive from the ſaid B, 
or any perſon impowered by him, the fore- 
ſaid ſum of „and upon ſatisfaction and 
payment to deliver up to the ſaid B, or his 
procurator above named, an valid and ſuffi- 
cient renunciation, diſcharge, and grant of re- 


(a) If it be an improper wadſet, or an heritable bond, 
ſay, “and bygone annualrents thereof reſting preceding 
« the ſaid term.“ 

{b ) Or, « heritable bond, charter ard ſeiſin following 
« thereupon,” 

demption 


— —— — — 
— — 


=. 
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demption of the foreſaid (a) wadſet- right, to- 


ther with the foreſaid contract of wadſet, 


infeftments, and haill writs and evidents of 
the ſaid wadſet-· lands, to be uſed and diſpoſed 
upon by him and his foreſaids, as their own 
writs and evidents, in all time coming; and 
in caſe of the ſaid B his abſence or refuſal, to 
proteſt, that he may be liable in payment to 
me of the ſaid ſum of of liquidate ex- 
pentes, by and attour the principal ſum above 
mentioned, and for all coſt, ſkaith, damages, 
and expenſes I ſhall happen to ſuſtain-or incur 
through the not-payment of the ſaid ſum, in 
the terms of the clauſe of requiſition above ſpe- 
cified: acts, inſtruments, and documents, ec. 


Procuratery by a creditor to require a ſum due by 
4 moveable bond bearing a previous requiſition. 


BE it known, Sc. me A, foraſmuchas B, by 
his bond, ¶ Here narrate the bond, as alſo the 
baill clauſes therein ſpecified relative to the clauſe 


of requiſition}, as the ſaid bond, of the date 


foreſaid, more fully bears; and now ſeeing I 


am deſirous to have the foreſaid ſum repaid 


to me: therefore wit ye me the ſaid A to have 
made and conſtitute, likeas, Sc. [| Aſter in- 
ſerting the procurators names, the place and time 
of compearance, as in the foregoing procuratery, 


a) Or, * right of annualrent, together with the fore- 
« ſaid heritable bond, charter and infeftment following 


add), 


„ thereupon,” 
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add], and upon payment, to accept and re- 
ceive up from me, or my procuritors in my 
name, authoriſed and impowered for that e 

fect, the foreſaid bond, with an valid and ſuf- 
ficient diſcharge thereof, in favour of the ſaid 
B and his foreſaids, to be cancelled, or other- 
wiſe uſed and diſpoſed upon by him and his 
foreſaids in all time coming; and in like man- 
ner to compear within, &'c. and then and 
there, for me, and in my name, and upon 
my account and behalf, to accept and receive 
from the ſaid B, or any perion impowered by 
him, the foreſaid ſum of Scots money 
of principal, and haill bygone annualrents: 
thereof reſting preceding the {aid term; and, 

upon payment and ſatisfaction, to deliver up 
to the ſaid B the foreſaid bond, with an valid 
a d ſufficient diſcharge thereof, to be cancel- 
led, or otherwife uſcd and diſpoſed upon as 
his own writs and evidents in all time coming: 


and in caſe of the ſaid B his abſence or refu- | 


ſal, to proteſt, that he may be liable in payment 
to me of the foreſaid ſum of money of 
liquidate expenſes, by and attour the princi— 
pal ſum above mentioned, and of all coſt, 
ſkaith, damages, and expenſes I ſhall happen 
to ſuſtain or incur through the not- payment 
of the foreſaid ſums, in the terms of the bond 
above mentioned: acts, inſtruments, Ec. 


It ſometimes happens that diſpoſitions or 
contracts of wadſet bear a clauſe, That in caſe 


the rental of the lands fall ſo as they cannot 


be 


214 The Office of a Notary-public. Part II. 


be ſet at the rent they paid formerly, the 
purchaſer is obliged to make intima ion there- 
of. And a procuratory or mandate for ma- 
king ſuch intimation will run thus : 


] 4 do hereby give full power, warrant, and 

commiſſion to B, to go to the perſonal 
preſence of C, and intimate to him, That the 
lands of D, formerly belonging to him, and 
by him diſponed to E, from whom 1 have 
right, after my utmoſt endeavour, cannot be 
ſet in tack to a tenant for the enſuing year 
for more than two hundred pounds Scots mo- 
ney; and, in terms of a quality and clauſe in 
the diſpoſition by the faid C to the ſaid E, to 
proteſt, that I ſhall not be accountable for 
any more than I receive; and thereupon. to 
take inſtruments in the hand of a Notary- 
public before witneſſes, as effeirs. In witneſs 
whereof, Sc. 


| TITLE IX. 
Of the leſſer, or moveable Inſtruments. 


N the foregoing titles, J have endeavoured 


to inſtruct the Notary in ſuch inſtruments, 


as it is neceſſary for him to be ſkilled in, touch- 
ing the completing or extinguiſhing of hert- 
table rights: it remains now to treat of thoſe 


that are requiſite or uſual on other occaſions. 


And as they cannot be well reduced to any 
regular 
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regular method, I ſhall treat of them, either as 
they are of a mixed nature, though moveable 
in themſelves, yet relative to, or affecting he- 
ritage; or ſuch as are uſed in the completion 
or tranſmiſſion of moveable rights ; thirdly, of 
inſtruments ad fattum præſtandum, and pro- 
teſtations of all kinds; and /aftly, of thoſe in- 
ſtruments that are now moſtly in deſuetude. 


S 63% ©: 8 
Of mixed Inſtruments. 


T HE inſtruments I have thought proper 
to diſtinguiſh by the above title are 
theſe : 


Inſtrument kenning a woman to her 
terce. 

— of interruption. 

— the vaſſal againſt the ſuperior, anent ir- 
ritant clauſes in the vaſſal's charter, or on 
refuſal of precepts of Clare conſtat. 

— againſt teind-maſters. 

D of ejection and violent profits. 

— a tenant againſt the maſter. 

— againſt the Barons of Exchequer. 

— of ratification. 


I. As to the firſt of theſe, when there is no 
proviſion flowing from the huſband in favour 
of his wife as a competent fee or liferent, jy * 

| | a 


216 The Office of a Notary-public. Part Il. 


ſhe muſt have recourſe to the proviſions of the 
law; that is, to a terce; which is the third of 
the tenements in which the huſband died in- 
feft as of fee, provided in liferent to the wife 
ſurviving, by law or cuſtom, though there be 
no provi ion or paction for that urpoſe. The 
original whereof is from that obligation upon 
the huſband to provide for his wife; which 
therefoce poſitive law hath determined to a 
third of his moveables, if there be children 
in the family; and if there be none, to a half: 
but in either caſe ſhe hath a third of his tene- 
ments. But the reli& of a perſon whoſe eſtate 
ſtands already affected with a terce to his 
deceſſor's widow, can claim only for her terce, 
while the former tercer lives, a third of two 
thirds of the eſtate, called upon that account 
the leſſer terce. Terce extends not to lands 
within burgh, or holden burgage, nor to feu- 
duties, or other caſualties of ſuperiority, nor 
to reverſions, or tacks, or patronage. | 
A terce is eſtabliſhed by a widow's taking 
brieves out of the chancery, directed to ſhe- f 
riffs or bailies, Fc. to call an inqueſt of fit- 
teen ſworn men, and thereby to ſerve the 
brieves. Which have two heads: the one, 
That the bearer was lawful wife to the defuntt ; 
the other, that he died in fee of ſuch tenements. 
This is a pleadable brieve, and hath no re- 
tour, but ſervice alone is ſufficient enough to 
give the wife intereſt as other liferenters have. c 
fron 77. part. 6. Ja. IV. it was ſtatute, * That a 


<< where the marriage was not queſtioned in 
« the 
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e the huſband's life, and the widow was hold- 
« en and repute his lawful wife in his time, 
* no exception in the contrary ſhall be ſuitain- 
« ed in the ſervice of the brieve ; but ſhe ſhall 
be ſerved and enjoy the terce, till it be de- 
clared in a petitory judgment, that ſhe was 
e not a Jawful wife.“ 

To the ſerving this brieve, it is not requi- 
ſite to call the heir eicher perſonally or at his 
dwelling-houſe. After the brieve is thus ſer- 
ved, the ſheriff or bailie, Sc. mult alſo, if it 
be demanded, ken the relict to her terce; 
which is ordinarily done by cauſing the heir, 
if preſent, or one for him, if abſent, caſt lots 
or cavels for determining where the diviſion 
ſhall begin, whether at the ſun or the ſhade; 
that 1s, whether the diviſion ſhall begin at the 
eaſt or weſt: and ſo the diviſion of the tene- 
ments proceeds by acres, wo befalling to the 
heir, and one to the relift; wherein there 
ought to be marches ſet, and an inſtrument 
taken thereupon in the hands of a Notary- 
public, which is equivalent to a ſeiſin. 


Inſtrumcnt taken on a precept from the mazers of 
ſeſſion, kenning a woman to her lerce. 


T „the day of „in pre— 
ſence of me Notary- public and witneſſes 
after ſubſcribing, compeared perſonally A, as 
attorney tor, and in name and behalt of B, re- 


lict of the deceaſed C, and with us paſſed to 
1 the 


> 


218 The Office of a Notary-public. Part II. 


the ground of the lands and others after men- 
tioned ; having and holding in his hands an 
precept of kenning, direct by D and E, two 
of the ordinary macers before the court of ſeſ- 
ſion, ſheriffs in that part, lawfully conſtitute 
to the effect under written; which precept the 
ſaid A, procurator foreſaid, exhibited and 
preſented to F, bailie in that part, ſpecially 
conſtitute by the ſaid precept to the effect af. 
ter mentioned, requiring him to put the ſame 
to due execution; which requeſt the ſaid bai- 
lie finding reaſonable, he accepted the ſaid 
precept, and preſented and delivered the ſame 
to me Notary-public, to be read to the wit- 
neſſes preſent ; which accordingly I did, and 
whereof this 1s the tenor : We D and E, two 
of the ordinary macers before the Lords of 
Council and Seſſion, ſheriffs in that part, law- 
fully conſtitute to the effect under written, to 
F, Sc. our lovits, or any one of you, con- 
junctly and ſeverally, bailies and officers in 
that part, ſpecially conſtitute, greeting. For- 
aſmuchas, by an inqueſt of fifteen ſworn men, 
in a court holden at Edinburgh upon the 
day of , In obedience to brieves 
forth of the chancery, direct to us to the ef- 
fe& after mentioned, it is found, that the ſaid 
C, huſband to the ſaid B, died laſt veſt and 
ſeiſed as of fee, at the faith and peace of our 
Sovereign Lord the King, in all and haill the 
lands of ——, [Here narrate the lands and other 
heritage which belonged to the aefuntt], lying 
within the pariſh of „and ſheriffdom of 


5 
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; and that the ſaid B was lawful ſpouſe to 
the ſad umquhile C, the time of his deceaſe, 
which happened in the month of „in the 
year ; and that therefore, by the law 
and practice of this realm, ſhe ought to have 
a reatonable terce, or third part of all and 
haill the ſaid lends of , and other lands 
and heritable ſubjects above mentioned, (ex- 
cepting that part of the ſaid lands 222 
which are provided to 6, relict of the de- 
ceaſed Il, and mother to the ſaid C, in hife- 
rent, conform to her contract of marriage, 
and ſeifin thereon, 1n her favour), kenned and 
ſet aſide to her the {aid B, to be bruiked and 
poſſeſſed by her in . during all the 
days of her lifetime: the perſons Who paſſed 
upon the ſaid inqueſt have therefore ſerved 
the ſaid B to the ſhadowy third of all and 
haill the ſaid lands and others above mention- 
ed, (excepting as ſaid is); which ſhadowy 
third or terce fell to her by lot, caſt in our 
preſence; as in the ſaid B her ſervice, and our 
act kenning her to her terce following there- 
upon, at more length is contained: we charge 
you therefore ſtrictly, and command, that in- 
continent, this our precept ſcen, ye paſs to 
the ground of the ſaid lands of , and 
there acknowledge, cognoſce, and ken, and 
enter the ſaid B, or her attorney in her name, 
bearer hereof, in and to the fail ſhadowy 
terce, or third part of all and haill the faid 
lands of ——, lying as faid is, (excepting al- 
ways that part of the ſaid lands of , lite- 

K.-f rented 
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rented by the laid G); and that by delivery to 
the ſaid B, or her certain attorney or procu- 
rator in her name, bearer hereof, of earth and 
ſtone of the ground of the ſaid lands, and 
other ſymbols uſual and neceſſary in the like 
caſes (a). The which to do we commit to 
you, conjunctly and ſeverally, our full power 
by this our precept, which is ſubſcribed and 
ſealed by us, at Edinburgh, this day of 
years, before witneſſes, &c. After read- 
ing of the foreſaid precept, the ſaid F, bailie 
toreſaid, paſſed to all and ſundry the ſaid lands, 
particularly above mentioned, reſpeclive et ſuc- 
cell ve after others; and there, by virtue of 
the ſaid precept, and oſfice thereby committed 
to him, (4) he acknowledged, cognoſced, ken- 
ned, and entered the ſaid B, for her liferent- 
uſe allenarly during all the days of her lite- 
time, in and to her ſhadowy third part or terce 


a) Sometimes the terce in the lands is meaſured off, 
and divided from the other two parts by march-ſtones af- 
fixed ; and the precept bears, “ and alſo, that ye cauſe 
% ſurvey and meaſure the ſaid lands, and ſet and divide off 
„ to the ſaid B her ſhadowy third part thereof, and that ye 
&« affix and ſet meiths and march- ſtones in all places need- 
« ful, for diſtinguiſhing and bounding the ſaid ſhadowy 
e third falling to the ſaid B, from the other two thirds of 
te the ſaid lands, conform to the law and practice in the 
e like caſcs,” 

{b ) He meaſured off, divided, and bounded the ſaid B 
«© her ſhadowy third part of the ſaid lands, from the other 
te two third parts thereof; and for that end affixed and ſet 
«© march- ſtones and meiths in all places needfu], conform 
© to the law and practice thereanent ; and thereafter, Cc.“ 


of 
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of all and haill the ſaid unliferented lands of 
„lying as aforeſaid, wherein her ſaid um- 
quhile ſpouſe died laſt veſt and ſeiſed as of fee; 
and that by delivery to the ſaid A, as procurator 
for, and in name and behalf of the ſaid B, of 
earth and ſtone of the ground of ilk ane of 
the ſaid lands reſpeclive. Whereupon, and up- 
on all and ſundry the premiſſes, the ſaid A, 

rocurator foreſaid, aſked and took inſtruments 
in the hands of me Notary-public ſubſcribing. 
Theſe things were done, &c. 


II. Interruption is either natural or civil. 
Civil interruption is made by citation, or ma- 
king a demand in a court of juſtice, or by a 
charge of horning. 

Natural interruption is, when a proprietor 
owns or challenges his right by ſome fact, and 
takes inſtruments in the hands of a Notary 
upon it; which inſtrument, by a# 19. part. 
1696, muſt be recorded in a particular regi- 
ſter at Edinburgh, within ſixty days after the 
date, otherwiſe it does not militate againſt 
ſingular ſucceſſors, but only againſt the per- 
ſon inſtrumented. And of ſuch iöltrument 
the tenor follows. 


_— of Interruption. 


AT and upon the bounds of the lands of 
, ho day of —— years, and 


of his Majeſty's reizn the year, com- 
1 3 peared 
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peared perſonally A, heritable proprietor of 

the foreſaid lands, and paſſed with us to theſe | 
parts and portions of new win out lands, 
within the marches after mentioned, common- 
ly called , reſpettive et ſucceſſive ; having, 
c. an charter made and granted by an Noble 
and Potent Earl, B Earl of ——; of the date 
the day of years; whereby the 
ſaid Noble Earl fold, annailzied, and diſponed 
to C and D, conjunctly and equally betwixt 
them, their heirs and aſſignees, heritably, the 
ground-right and property of all and haill 
that part or portion of the lands and barony 
of called , comprehending the 
.town and lands of and , with the 
teinds both parſonage and vicarage of the 
ame, with © houſes, biggings, yards, tofts, 
crofts, moſſes, muirs, meadows, graſings, 
mealings, outſets, inſets, parts, pendicles, 
and univerſal pertinents thereof, as the ſa- 
men is bounded, meithed, and marched, as 
follows, vix. | Here inſert the bounding as in the 
charter], with full and free liberty of com- 


monty and common paſturage, caſting, win- 


ning, and leading fewel, feal, and divot, in all 
the moſles, muirs, and other: bounds of com- 
monty of the ſaid barony of „according 


to uſe and wont, for the uſe of the ſaid C and 
D, conjunctly and equally, as ſaid is, and their 

foreſaids, and their tenants, ſervants, ind pol- 
ſeſſors qwelling upon the ſaid lands of ——, 
all py A within the pariſh of 
dom of 


and ſherift- 
: and, after reading of the ſaid 


charter, 
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charter, the ſaid A, as ſucceeding to the ſaid 
C and D, his authors and predeceſſors in the 
foreſaid lands, by progreſs, repteſented, that 
E, his men, tenants, and ſervants, had moſt 
wrongouſly and unjuſtly incroached upon the 
ſaid bounds, meiths, and marches of the ſaid 
A his ſaid lands of „as they are expreſi- 
ed and ſet down in his author's bounding 
charter above expreſſed ; and that by build- 
ing houſes and yards thereon, incloſing and 
tiling the ground, labouring and ſowing the 
ſame within the bounds of the ſaid A his pro- 
perty, at the ſaid places commonly called 
, to the extent and value of bolls 
of yearly rent, which tends to the ſaid A his 
great loſs and damage; and therefore the ſaid 
A, at the ſaid reſpective places called — 

and „made civil interruption againſt the 
foreſaid intruſion and incroachments made by 
the ſaid E, and his men, tenants, and ſervants, 
on his property ; and that by throwing down 
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ſome ſtones from the dykes, and pulling off 


ſome divots from the houſes builded on the 
ſaid bounds, and pulling up two or three 
handfuls of corn which was growing upon the 
ſaid bounds; and proteſted, that the ſaid E 
might be liable to him for all coſt, ſkaith, da- 
mages, and expenſes of law which may arife 
from his ſaid intruſion and incroachments made 


upon his lands, and within his marches; and 
thereupon took inſtruments, at the ſaid ſeve- 
ral places, in the hands of me Notary-public 
ſubſcribing. Theſe things were ſo done upon 


the 
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the ground of the foreſaid bounds, betwixt 
the hours of and 
the afternoon, upon the day, month, and year 
above ſet down, in preſence of F and G, wit- 
neſſes to the premiſſes ſpecially called and re- 


quired, Oc. 


III. Inſtruments are ſometimes neceſſary a- 
gainſt ſuperiors, when there are irritant clau- 
ſes contained in the vaſſal's charter, whereby, 
in caſe of ſale of the lands, he is obliged to 
make the firſt offer of them to the ſuperior, 
upon his giving as great a price as any other 
perſon. Such 1s the following. 


Inſtrument by a vaſſal again/# his ſuperior, upon 
| making him the firſt offer of his lands. 


1 G. compeared perſonally A, he- 

ritor of the lands of , lying within 
the pariſh of , and ſheriffdom of 
and with us paſſed to the perſonal preſence of 
-B, ſuperior of the ſaid lands; and there the 
ſaid A did make true and lawful offer to the 
ſaid B of the ſaid lands of ——, for the ſum of 
„which is the price truly offered by C 
for the ſame, in the terms of a prohibitory 
clauſc in the original rights and infeftments 
of the {aid lands, whereby it is provided and 
declared, That it ſhall. not be lawful to the 
Proprietors thereof to fell the ſame, without 
making the firſt offer of the ſame to the ſu- 
| perior, 


„or thereby, in 
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perior, they always giving as much for the 
jaid lands as any other perſon : and in reſpect 
the ſaid B refuſed to accept of the ſaid offer, 
and to make payment to the ſaid A of the ſaid 
ſum of offered therefore by the ſaid 
C, as ſaid 1s, therefore the ſaid 4 proteſted, 
That the prohibitory clauſe and condition of 
the ſaid original rights was purified and 1m- 
plemented by the ofter above written, and 
that it may be lawful to him, of any of his 
ſucceſſors in time coming, to ſell and diſpoſe 
of the lands and others foreſaid at pleaſure and 
freely, without any ſtop or hinderance what- 
ſoever, to any perſon or perſons they ſhall 
think fit and expedient, Whereupon, Oc. 


Inſtruments are likewiſe ſometimes neceſſa- 
ry againſt ſubject - ſuperiors, refuſing to grant 
a precept of Clare conſtat for infefting the heir 
of his deceaſed vaſſal. In that event the ap- 
parent heir muſt ſerve heir in ſpecial to his 
predeceſſor, and retour his ſervice to the chan- 
cery : whereupon he gets a precept out of the 
chancery, to charge the ſuperior to enter and 
receive the heir ſo retoured. Wich this pre- 
cept, in company of a Notary and witneſſes, 
he paſſes to the preſence of the ſuperior; and, 
after offering the caſualties due to him, he 
preſents a precept of Clare conſtat, requiring, 
under form of inſtrument, That he the ſupe- 
rior, in obedience to his Majeſty's precept, 
would fign the ſame. And upon his refuſal 
or delay, he brings back the precept 7 * 

che 
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the inſtrument to the chancery ; whereupon 
he gets out a ſecond precept ; which the vaſl- 
ſal in like manner offers under form of in- 
ſtrument to the ſuperior. And if the ſupe. 
rior {till perſiſts in his refuſal to comply, up- 
on production of this ſecond precept at the 
chancery, with the inſtrument thereon, the 
vaſſal gets a third precept, commanding the 
ſuperior to infeft his vaſſal, with certification, 
if he do not comply, there will be a precept 
directed to the ſheriff of the ſhire, or the ſu- 
perior of the perſon refuſing, (if he has one), 
commanding him to infeft the vailal. The 
firſt of theſe precepts, for diſtinction's ſake, is 
called Præcipimus; the ſecond, Meminimus; 
and che third, Quod niſi ſeceritis. And the u— 
ſing of this order is generally called the ru:- 
ning of the precepts. If the ſuperior iÞall refuſe 
acceſs to the vaſſal, then the inſtrument muſt 
be formally taken at the gate of his dwelling- 
houſe, and a copy affixed thereon : or if the 
ſuperior is out of the kingdom, letters of ſup- 
plement, at the inſtance of the heir ſerved and 
retoured in ſpecial, will be granted by the 
Lords of Seſſion, requiring the ſuperior to 
give obedience to the precept directed forth 
of the chancery upon ſixty days warning. Of 
which in the following examples. 


Inftrument 
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Inſtrument by an heir ſerved, againſt his ſupericr 
refufing to infeft bim in his predecefſor's lands. 
| „Oc. compeared A, eldeſt law- 


A ful ſon and heir ſerved and retoured in 
ſpecial to the deceaſed B, his father ; and with 
us paſſed to the perſonal preſence of C, ſupe- 
rior of the lands and others under written; 
having, &'c. an precept directed forth of our 
Sovereign Lord's chancery, in the firſt form 
thereof, to the ſaid C, commanding him to 
infeft the faid I in the lands and others after 
ſpecified ; of which precept the tenor follows: 
Georgius, Det gratia, &c. | Here take in the pre- 
cept verbatim, with the ſubſcription and direction 
on the foot or back thereof; and then ſay], And 
then and there the ſaid A did exhibit, pre- 
ſent, and give to me the ſaid Notary-public, 
the precept above written, to be openly read, - 
in preſence of the ſaid C, ſuperior foreſaid, 
and of the witneſſes under written; and which 
accordingly I did. After open and puhlic 
reading of which precept, the ſaid 4 (to 
the end he might the more eaſily be infeft in 
the ſaid lands) did likewiſe exhibit, produce, 
preſent, and offer, to the ſaid C, ſuperior fore-- 
laid, an precept of Clare conſtat, which he had 
ready formed, drawn, and extended, with pen 
and ink in his hand; and required him, in 
obedience to the foreſaid precept, directed 
forth of his Majeſty's chancery, to ſubſcribe 
the ſame; and upon his ſigning thereof, in- 
ſtantly 
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ſtantly offered to pay the nonentry-duties, 
And in regard the faid C, ſuperior foreſaid, 
would give no ſatisfactory aniwer to the faid 
requeſt, and refuſed to ſublcribe the ſaid pre. 
cept of Clare conſtat, and infeft the ſaid A in 
the lands and others foreſaid, therefore he pro- 
teſted, That the ſaid C might amit and loſe 
the caſualties of ſuperiority of the lands and 
others foreſaid during his lifetime, conform to 
the laws and daily practic of Seotland in the 
like caſes; and further, that he might be 
Table to him in all coſt, ſkaith, damage, and 
expenſes he might any wiſe ſuſtain or incur 
through the ſaid C his not giving obedience 
to the precept above written. Whereupon, 
Oc. | 


Inſtrument on the ſecond precept. 


AT — Sc. compeared perſonally 4 
Procurator ſpecially conſtitute by B, heir 
ſerved and retoured to C, by virtue of hi 
letters of procurztory of the date the- 

day of years; and paſſed to the man. 
ſion-houſe of —, where D ſuperior of 
the lands under written his family has ther 
actual reſidence, and where the ſaid D wa 
perſonally within, as the ſaid procurator and | 
the ſaid Notary public were certainly inform- 
ed by E and F his ſervants. And there the 
faid A, as procurator for, and in name of the 
ſaid B, declared he had attended at the gate 


of the ſaid manſion- houſe ſince | hours 
| before 
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before noon, but could get no acceſs to the 
ſad D; and therefore he exhibited and pro- 
duced, at the ſaid gate, the precept of the 
chancery in the ſecond form thereof ; where- 
of the tenor follows: Georgius, Dei gratia, &c; 
Here inſert the precept as above diretted.] And, 
conform to the ſaid precept, the ſaid A, as pro- 
curator foreſaid, and in name and behalf of 
the ſaid B, after he had cauſed me to read 
publicly the ſaid letters of procuratory, and 
precept forth of the chancery, deſired and for- 
mally required the ſaid D, to give ſtate and 
ſeiſin of all and hail! „lying — , 
to the ſaid B, as neareſt and lawtul heir of 
conqueſt to the deceaſed C, his brother, or 
to his attorney or procurator, bearer of the 
ſaid precept, without delay: and the ſaid A, 
as procurator, and in name and behalf fore- 
ſaid, preſented at the ſaid gate an precept of 
Clare conſtat, to be authenticly ſubſcribed by 
the ſaid D, before famous witneſſes ſubſcri- 
bing with him, with pen and ink, whereby 
the ſaid B, as heir of conqueſt to his ſaid de- 
ceaſed brother, might be infeft and ſeiſed in 
the ſaid lands and others foreſaid, conform to 
the ſaid. precept forth of the chancery; which 
precept of Clare conſiat the ſaid A, as procu- 
rator foreſaid, cauſed me publicly read. And 
in reſpect of the ſaid D his refuſal to ſubſcribe 
the {aid precept of Clare conſtat, to the effect 
foreſaid, the ſaid A, as procurator, and in 
name and behalf of the {aid B, proteſted a- 
gainſt the faid D, for further orders, colt, 

U {kaith, 


| 
| 
| 
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ſkaith, and damage, and that he ſhould amit 
and loſe his caſualties of ſuperiority of the 
lands and others foreſaid, conform to the laws 
and conſuetude of this realm. Of the which 
proteſtations the ſaid A, as procurator fore- 
ſaid, affixed and left a copy upon the ſaid gate, 
after he had given ſix ſeveral knocks there- 
upon: and thereupon, and upon all and ſun- 
dry the premiſes, aſked and took inſtruments 
in the hands of me Notary public lubſcribing. 
Theſe things were done, Oc. 


Inſtrument on the third precept by an heir ſerved 
and retoured againſt his ſuperior out of the 
kingdem, at the croſs of Edinburgh, and pier 
and ſhore of Leith. 


T „Sc. compeared perſonally 4, 
meſſenger and procurator ſpecially con- 
ſtitute, by virtue of our Sovereign Lord's let- 
ters under his Highnels's ſignet; having, Cc. 
a precept directed forth of his Highneſs s chan- 
cery, in the third form thereof, to D, ſupe- 
rior of the lands after ſpecified, and to his 
bailies, for infefting and ſeiſing of the ſaid B 
in all and haill, &c. to be holden of him as 
ſuperior thereof; as the ſaid precept, dated 
„at more length bears: and paſſed to 
the market-croſs of Edinburgh, pier and ſhore 
of Leith, reſpeftive et ſucceſſi we, the one after 
the other; and there, after the crying of three 
ſeveral oyeſſes, open proclamation, and public 
reading of the ſaid letters, at both the ſaid 
places, 


. 
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places, reſpeclive et ſucceſſive, as ſaid is, the ſaid 
A, meſſenger and procurator for the ſaid E, 


| lawfully commanded and charged the ſaid D, 


ſuperior, to infeft and ſeiſe the- ſaid B in the 
lands and others above written, to be holden 
of him ſicklike, and as freely in all reſpects, 
as his ſaid deceaſed father held the ſame of 
before of him, conform to the ſaid precept 
directed upon his retour ; and for that effect 
the ſaid A, procurator foreſaid, offered him a 
precept of ſeiſin, which he had ready formed, 

with pen and ink in his hand, to ſubſcribe 
the ſame, conform to the daily practic uſed 
in ſicklike caſes, within ſixty days next after 
the ſaid charge, becauſe he was then forth of 
the realm; with certification to him, if he 
failed, there would be a precept directed forth 
of the chancery to the ſheriff of the ſhire for 
infefting the ſaid B in the lands and others 
foreſaid : and the ſaid A, as procurator fore- 
ſaid, affixed and left a juſt copy of the faid 


letters at the ſaid market-croſs of Edinburgh, 


and another at the pier and ſhore of Leith, 
reſpective et ſucceſſive. Whereupon, Oc. 


IV. It is likewiſe neceſſary ſometimes to 
take inſtruments againſt teind-maſters who de- 
lay the teinding of the corns ; and it appears 
by the narrative of the a 73. parl. 6. Ja. VI. 
That the labourers of the ground ſuſtained 
great ſkaith and inconveniency through the 
default of the teinding of their corns in due 


time, by the malice of ſuch as have titles ar 
U 2 : tacks 
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tacks to ſuch teinds, oftentimes cauſing the 
labourers of the ground to loſe their corns, or 


fall in danger of fpuilzie. Wherefore it is 


ſtatute, That if the perſon having right to the 
teinds, fails to levy his teind timeouſly, the 
labourer, upon making premonition on three 
ſabbath- days after the corns are cut down, 
which is by the 44% 48. parl. 11. Ja. VI. re- 
ſtricted to two ſabbaths, may cauſe two honeſt 
neighbours teind upon cath the faid corns. 
And thereafrer, by the 2 5. parl. 21. Ja. VI. 
it is appointed, that the teinding be at three 
ſeveral times, viz. the infield at one time, the 
bear at another time, and the outfield corn 
at another time; and that eight days inter- 
vene after each complete ſhearing. And by 
the a . perl. 22. Ja. VI. it is ſtatute, That 
it ſhall be lawful to all heritors and labourers 
of the ground, eight days being expired after 
the complete ſhearing of every one fort of 
corn aboye written, or at leaſt when the ſame 
are ſhorn till about a tenth part, to require 
the teind-maſter to come and teind the ſame 
within four days; and the teind maſter, if 
he dwell not within the pariſh, is ordained to 
have a ſervant for teinding, and to intimate 
his name and place of ab:de publicly the laſt 
Sunday of July, or firſt Sunday of Auguſt, 
yearly, in preſence of the miniſter of the pa- 
Tiſh and pariſhioners, that no ignorance may 
be pretended thereof; which factor, ſo de- 
ſigned, ſnall be warned, either perſonally, if 


he can be apprehended, or by intimation to 
be 


re 
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be made to the miniſter of the pariſh, and at 
the foreſaid place to be deſigned for the fac- 
tor's remaining : which requiſition ſo made, 
and neither the teind-maſter himſelf, nor any 
perſon appointed by him coming to make 
thankful teinding, it ſhall be lawful to- the 
ſaid heritors and labourers of the ground to 
ſeparate the ſtock from the teind, and to lead 
and carry their ſtock away, and either to ſtack 
the ſame within their barn- yards, or, to place 
the ſame in their barns, leaving the teind up- 
on the ground; which they thall be holden 
to keep and preſerve undeſtroyed or eaten by 
beaſts for the ſpace of eight days after the ex- 


. piring of the time of the ſaid requiſition : 


which corns being ſo led and ſtacked, or pla- 
ced in barns, and the teind being left on the 
ground, and preſerved as ſaid is, it ſhall be 
ſuficent to liberate them of all danger of 
ſpuilzie, or wrongous intromiſſion, which may 
be moved againſt them therefore in any time 
to come. Take the following examples 


Inſtrument of requiſition to a feind maſter to. teind. 
corns in terms of the att of parliament. | 


AT; Se. compeared pet ſonally A, heritor 
of the lands of „lying within the pa- 
riſh of „and meriffdom of —— ; and 


& ff „ 


2 owner [or — in, of the teind ſheaves 
of the ſaid pariſh of and repreſented 
"REY to 


234 The Office of a Netary-public. Part Il. 


to the ſaid B. That eight days were fully e- 
lapſed and expired ſince the complete ſhearing 


of his haill, corns (4) growing upon the ſaid 


lands, occupied and poſſeſſed by him, this in- 
ſtant crop and year of God and there- 
fore the ſaid A, owner of the ſaid corns, de- 
ſired and required the ſaid B, factor foreſaid, 
to come and make juſt and thankful teinding 
of the ſaid corns, ſtanding ſhorn upon the 
ground of the ſaid lands of „within four 
days next after this preſent requiſition; and 
in caſe he failed ſo to do, proteſted, That it 
might be lawful for him to ſeparate the ſtock 
from the teind upon the ground, and to lead, 


tranſport, and carry away the ſaid ſtock to his 


barn-yards, leaving the teind upon - the 
ground, and ſo may be free from any action of 
ſpuilzie, or wrongous intromiſſion with the 
{aid teinds; and declared he ſhould preſerve 
the -teind ſo left upon the ground, uneaten by 
beaſts, for the ſpace of eight days after the 
expiring of this requiſition, conform to the 
act of parliament made thereanent. Where- 


upon, Se. 


V. VI. Inſtruments are alſo requiſite in 
ejection of tenants, and obtaining  poſſefſion 
of the ground, and for violent profits againſt 
the tenants by the heritors, and againſt the 
heritors by the tenants renouncing their tacks. 
Of old, the order of removing tenants was 


(a.) Or you may condeſcend upon ſuch a ſpecies of 8 
* | this : 
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this: The maſter of the ground did verbally 


intimate to the tenant to remove at the next 


Whitſunday; and the only ſolemnity requi- 


ſite was, That before the ſaid term he appear- 


ed before the door of the tenant, and broke 
a launce there, as a ſymbol of breaking the 
tacit relocation betwixt them; whereupon, 
the fecond day after Whitſunday, he came 
brevi manu and expelled the tenant, or at leaſt 
laid out ſome of his goods, to complete the 
ſolemnity of his removing. Hence aroſe ma- 
ny quarrels, violences, and breaches of the 
public peace, as when the tenant had any rea- 
ſon or pretence why he could not remove, or 
otherwiſe was unwilling, and not compelled 
by law or public authority, but by 3 
force. | 

For remeid whereof, that excellent ſtatute 
concerning warning and removing of tenants 
was made, parl. 6. 2. Mary, act 39. preſcri- 
bing the order of removing thus: “ That 
the maſter of the ground give a precept of 
warning in writ, commanding his officer, 
„(which may be any perſon he pleaſes), for 


„ whoſe name a blank is left in the precept, 


Ito go, forty days preceding Whitſunday, 
«© and intimate to the tenant, That he remove 
„ himſelf, his family, ſubtenants, goods, and 
« gear, at the ſaid term, and leave the tene- 
ment void and rid that the warner may enter 
into poſſeſſion.” This may be done either 
perſonally, or at his dwelling-houſe, and the 
officer muſt leave a copy of the ſaid precept 

affixed 
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affixed upon the ground of the ſaid land; and 
by the fame ſpace it muſt be done at the kirk- 


door, at the time of diſſolving the congrega- 


tion from the firſt ſermon, leaving a copy 
tHereof affixed upon the ſaid door: all which 
muſt be done before two witneſſes required 
for that effect, and executions made conform 
by the officer; which, without any other in- 
ſtrument or ſolemnity, doth ſufficiently prove, 

unleſs it be improven. Upon this order the 
purſuer hath a privileged action, upon fix 
days warning only, without continuation and 
after having obtained decreet of removing, 
and raiſed horning thereon, and caufed exe- 
cute the ſame againſt the tenant, if he ſti] 
wilfully refuſe to remove, the maſter will get 
letters of ejection, direct, by deliverance of 
the Lords, to the ſheriff of the fhire, for eject- 
ing him. And as at this ejection there is or- 
dinarily a Notary preſent, the maſter takes in- 
ſtruments in his hands, upon the tenant's be- 
ing ejected, and his getting poſſeſſion. But 
if the maſter rather chule to inſiſt for violent 
profits againſt the tenant, than to eject him; 
after baving obtained decreet of removing, 
and executed horning thereupon, he takes in- 
ſtruments in the hands of a Notary, and pro- 
teſts for violent profits, and then raiſes a pro- 
ceſs for the ſame before the dale enen 
againſt the tenant. 

On the contrary, if a tenant, after expiring 
of. the terms of his tack, deſigns not to con- 
tinue the poſſeſſion, he. muſt ſubſcribe * de: 

Iver 
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liver to his maſter, forty days before the term 
of Whitſunday, a renunciation of his tack and 
ſſeſſion; conſenting that he enter brevi ma- 
m, without hazard of ejection; whereupon 
the tenant muſt take an inſtrument in the 
hand of a Notary, as a ſolemnity requiſite ; 
which 1s ſufficient to inſtruct the overgiving, 
as being the habile way approven in law. Al- 
beit in other caſes, not approven in law, in- 
ſtruments of Notaries prove not the deed of 
the party, in this cauſe it avoideth the tack; 
and is probable by inſtrument if the tack be 
expired; but during the tack the inſuument 
will not prove the acceptance of the renun- 
ciation, See the three following examples. 


12 PRES of ejeftion and Poſſe Non. 


T „Sc. compeared perſonally A, he- 
ritable proprietor of the lands and others 
under written, with B, ſheriff-depute of the 
ſheriffdom of „as lawfully charged, by 
virtue of our Sovereign Lord's letters of ejec- 
tion, dated and ſignet to the effect un- 
der written, by E meſſenger, as the ſaid let- 
ters of ejection and execution of the charge, 
of the date , at length bear; and paſſed 
with us to the mains and manor- place of —, 
preſently poſſeſſed by D; and there the ſaid 
B, conform to the faid letters of ejection, and 
char ge given to him for that effect, not only 
lawfully ejected, flitted, and removed the ſaid D. 


and E his ſpouſe, their bairns, ſervants, and fa- 
mily, 
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mily, goods and gear, forth and from their pre- 
tended poſſeſſion of the ſaid mains and manor- 
place of , biggings, yards, orchards, parts, 
pendicles, and pertinents thereof, by ejecting 


and openly caſting forth of the faid manor- 


Pinces the inſight pleniſhing of the ſaid D his 
ouſe, and outputting themſelves and ſervants 
forth thereof, and the drowning out of the 
faid D his fire, as uſe is in the like caſes; but 
alſo put the ſaid A in the poſſeſſion of the 
ſame, to the effect he and his tenants may en- 
ter to the bruiking, enjoying, and poſſeſſing 
thereof, as his own proper heritage, in all 
time coming, by kindling and inputting fire, 
in the ſaid A his name, within the fire- houſe 
of the ſaid manor-place, and by delivering the 
keys of the ſaid houſe, barns, ſtables, and o- 
ther office-houſes, in and about the ſaid place, 
conform to the ſaid letters of ejection, laws, 
and practic of this kingdom, in all points. 
Whereupon, and all and ſundry the amine 
Sc. 


Inſtrument the maſter againſt the tenant for vi 0- 
5 lent profits. 


T Sc. compeared pa A, he- 
- ritor of the town and lands of (a); 
and with us paſſed to the perſonal preſence (6) 


'( a) Or, “ C, as procurator for A of , Whoſe 
% power of procuratory was clearly known to, ard under- 
6 ſtood by me Notary-public ſubſcribing.” 
( b ) Or, © dwelling houſe,” 


5 
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of B, tenant and poſſeſſor of the ſaid town 
and lands; and there repreſented, That where- 
as the ſaid A had cauſed duly warn the ſaid B, 
by virtue of a precept of warning, and there- 
upon had purſued a proceſs of removing be- 
fore the ſheriff of „in which he had got 
a decreet of removing againſt the ſaid B, and 
had thereupon raiſed letters of horning and by 
virtue thereof cauſed charge him to remove; 
and yet, notwithſtanding of all which, the ſaid 
B did continue violently to poſſeſs the ſaid 
town and lands of „ contrary to all law 
and juſtice, and in high contempt of his Ma- 
jeſty's laws and letters above written, iflued 
out againſt him in his Majeſty's name, upon 
which he is charged to remove, as laid is: 
and therefore the ſaid A (a) proteſted, That 
the ſaid B might be liable, not * in violeac 
profits, but alſo for all coſt, ſkaith, and da- 
mage to be ſuſtained through the ſaid B his 
violent poſſeſſion in manner foreſaid. Where- 
upon, c. 


Inſtrument taken by a tenant gpon giving in a re- 
nunciation to the beritor. 


0 


T, Sc. compeared perſonally A, tenant 
and poſſeſſor of the town and lands of 
, heritably pertaining and belonging to 
B; and with us paſſed to the perſonal peer 


{a ) Or, „C, procurator foreſaid.” 5 
| ſence 
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ſence (a) of the ſaid B (5); having and hold. 


ing in his hand an valid and formal renunci- 
ation of the ſaid town and lands of „ du- 
ly ſubſcribed by him, of the date the — 
day of years: whereby the ſaid A, te. 
nant foreſaid, (for the cauſes therein ſpecified), 
- renounced, diſcharged, and fmpliciter upgave, 
from him, his heirs, ans others therein men- 
tioned, all right, title, jand intereſt, tacks, 
kindneſs, good- will, property, and poſſeſſion, 
which he had, has, or any wile may pretend 
to have to his occupation of the ſaid town and 
lands of „lying within the - pariſh. of 
, and ſheriffdom of ; and that to 
and in favour of the ſaid B, heritable propri- 
etor thereof, and his heirs and aſſignees; with 
power to them, and their men, tenanes, ſer- 
vants, ſubtenants, and others in their names, 
peaceably to enter thereto at the feaſt and 
term of next to come, occupy, labour, 
ſet, uſe, and diſpoſe thereupon, in all time 
coming thereafter, but any precept of warn— 
ing, or decreet of removing; and thereby 
band and obliged him, his heirs, executors, 
and ſucceſſors, to flit and remove himſelf, his 
wife, bairns, ſervants, family, ſubtenants, cot- 
tars, goods and gear, forth and from the oc- 
cupation of. the-lands, houſes, biggings, yards, 


(a) or, * dwelling-houſe.” _ 
() or, © D, chamberlain or dert to the ſaid B, a5 
* he who is impowered by letters of factory from bim to 
% output and input tenants, and to receive * renunciations of 


e poſſeſſions from them.“ 


a 
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and pertinents thereof above written, at the 
faid term of = next to come; as the ſaid 
renunciation more fully bears. After produc-. 


tion, exhibiting, and public reading of the ſaid 


renunciation, the ſaid A, tenant foreſaid, did 
give up and deliver the ſame to the ſaid B (a), 
and declared he would flit and remove himſelf, 
and his foreſaids, from the poſſeſſion and oc- 
cupation of the faid lands, at the faid term of 
next to come, and leave the ſame void 
and rid for the ſaid B and his foreſaids, to be 
poſſeſſed” by them in all time thereafter ; and 

roteſted, That he might be free thereof, and 
From payment of any rent therefore, in all 
time coming, in ref} of the renunciation 
above written; and that it may be leiſome and 
lawful to him to leave the fame at the ſaid 
term, and to go live and reſide where he ſhould 
think fit thereafter. Whereupon, Cc. | 


VII. To theſe may be added the following 
inſtrument. 


Inſtrument taken againſt the Barons of Exchecuer 
| at paſſing a ſignature of lands. 
A 


—, Oc. in preſence of the Right 
Honourable L, Lord Chief Baron of his 


a) Or, „D, chamberlain foreſaid, for the uſe of the 
«id B;” or, did leave the ſame at the ſaid B h's 
© dwelling-houſe, [Cor at the dwelling-houſe of the faid D, 
e chamberlain foreſaid, for the uſe of the ſaid BJ], becauſe 
* he could not be perſonally apprehended.” Z 

85 X Majeſty's 
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Majeſty's exchequer in that part of the king. 
dom of Great Britain called Scotland, and re- 
manent Barons of his Majeſty's ſaid exchequer, 
ſitting in judgment, and alſo in preſence of 
me Notary-public, and witneſſes atter named, 
compeared perſonally A; and there declared, 
That he having purchaſed the lands of B, 
ſalmon- fiſning upon the water of C, and heri- 
table office of juſticiary within the ſaid bounds, 
from D; and, upon his reſignation, procured 
a ſignature paſt his Majeſty's royal hand, con- 
taining a Novodamus, and an erection of the 
lands, fiſhing, and heritable offices, and others 
therein contained, in a free barony; and their 
Lordſhips having been pleaſed, upon the ap- 
plication of E, F, G, and other parties pre- 
tending to have intereſt in the ſaid matter, to 
cancel and roll out the clauſe containing the 
ſaid office of juſticiary out of the ſaid A his 
ſignature, therefore he did proteſt, That the 
doing thereof might no wiſe prejudge his 
right nor poſſeſſion of the ſaid office of juſti- 
. clary in time coming, and that his proteſta- 
tion might be recorded in the books of ex- 
chequer : which proteſtation was admitted 
and received by the ſaid Lord Chief Baron, 
and remanent Barons of Exchequer, and or- 
dained to be recorded in the exchequer- books; 
and their Lordſhips reſerved to the ſaid A, to 
proſecute and purſue a declurator of his right 
before the judge-ordinary, as accords, not- 
withſtanding of the cancelling or rolling out of 
his ſignature the foreſaid office of juſticiary. 
Whereupon, 


2 


— 
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Whereupon, c. Theſe things were done in 
the high exchequer houſe of the new ſeſſion- 
houſe of Edinburgh, betwixt the hours of 
and before noon, place, day, 
month, year of God, and King's reign re- 
ſpetive above written, before and in preſence 
of f , and , witneſſes to 
the premiſſes, &c. 


VIII. We may alſo to theſe join this other 
inſtrument. | 


Inſtrument of ratification on the back of the deed 
ratified. 


AT „Sc. The which day, in preſence 
of A, one of his Majeſty's juſtices of the 
peace in the ſhire of , and me Notary- 
public, compeared judicially the within de- 
ſigned B, and there, outwith the preſence of 
the alſo within named and deſigned C, her 
huſband, judicially ratified, homologated, and 
approved the within written diſcharge and re- 
nunciation, [er diſpoſition and aſſignation, er 
other deed jo ratified |, in the haill heads, articles, 
and clauſes thereof; and gave her ſolemn oath, 
as ſhe ſhould anſwer to God, that ſhe was no - 
wiſe duced, coacted, nor compelled to the ma- 
king, granting, and ſubſcribing of the fore- 
laid diſcharge and renunciation, nor of this 
preſent ratification thereof ; but that ſhe did 
the ſame of her own accord, free will and mo- 
X 2 tive; 
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tive; and that ſhe ſhall never come in the 
contrary thereof, nor quarrel, impugn, nor 


offer to reduce the ſame, upon the head of 


fraud, force, circumvention, privilege of re- 
vocation, or upon any other ground, ac- 
count, or reaſon whatſomever, directly or in- 
directly, in judgment or outwith the ſame, in 
time coming. To the which oath the ſaid 4 
interponed his authority. Whereupon, and 
all and ſundry the premiſſes, D, as procurator 
for the within deſigned F, aſked and took in- 
ſtruments in the hands of me Notary-public 
ſubſcribing. And in teſtimony and verity of 
the haill premiſſes, the ſaid B, and the ſaid 4, 
Juſtice of the peace foreſaid, and I the ſaid 
Notary-public, have ſubſcribed theſe preſents, 
place, day, month, Cc. | 


CH ES Il 
Of inſtruments of poſſeſſion and intimaticn, 


S infefrments of heritage are completed 
| by an inſtrument of ſeiſin; fo diſpoſitions 
to moveables are completed by delivery of the 
moveables, and an inſtrument taken thereon: 
and as, in the right of lands, the laſt diſpo- 
ſition with the firſt infeftment will be found 
preferable; ſo, in moveables, the laſt diſpo- 
| ſition with the firſt inſtrument of poſſeſſion by 
virtue thereof (ceteris paribus) will have the 


preference, But a diſpolition to GAs 
| and 
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and an inſtrument of tradition thereon, can- 
not be ſaid to be a real tranſmiſſion of the 
property, if the poſſeſſion be retained, and 
the diſponer's liferent reſerved ; as was found 
17th December 1675, creditors of Maſterton 
contra creditors of Thin, obſerved by Stair. 
And, even where ſymbolical poſſeſſion is ta- 
ken, if the diſponer ſhall again diſpone to a 
third party, and that party be put in the natural 
poſſeſſion ; if no fraud be qualified, this laſt 
will be preferred: ſo that in diſpoſitions of 
this nature, not only tradition, but likewiſe 
poſſeſſion 1s requiſite to the full accompliſh- 
ment of the diſpoſition. 


Inſtrument of Poſſeſſion. 


T, Sg. compeared perſonally A, to whom, 
and in whoſe favour the diſpoſition after 
mentiohed, of the date „and containing 
therein a clauſe of poſſeſſion, is made and 
granted by B (a); and with us paſſed to the 
perſonal preſence of the ſaid B, in his dwell- 
ing-houſe of ; having, Sc. the ſaid diſ- 
poſition, whereby, for the cauſes therein ſpe- 


lh a ) Bat if the diſpoſition contains precept of poſſeſſion, 
and the poſſeſſion be given by a commiſhoner, ſay, con- 
* taining the precept of poſſeſſion after inſerted, is made and 
granted by B, who with C, commiſſioner ſpecially con- 
* {titute by the ſaid precept of poſſeſſion, paſſed with me 
* Notary-public, and witneſſes aforefaid, to the dwelling- 
** houſe of B, having, Cc. 


X 3 | cificd, 
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cified, the ſaid B fold, aſſigned, and diſponed, 
from him, his heirs, executors, and all ethers 


his aſſignees, to and in favour of the ſaid A, 


his heirs, executors, and aſſignees, all and haill 
his inſight houſehold pleniſhing, ſuch as beds, 
chairs, hangings, tables, table-cloths, napkins, 
cabinets, trunks, cheſts, preſſes, feather-beds, 
blankets, ſheets, cods, codwares, looking- 
glaſſes, cheſts of drawers, chimneys, candle- 
ſticks, plates, trenchers, ſpoons, knives, and 
torks, and generally, but prejudice of the 
ſpecialty foreſaid, all gold, filver, braſs, cop- 
per, pewter, iron and timber work, and haill 
other goods and gear, of whatſoever kind, 
nature, or denomination the ſame be, pertain- 
ing and belonging to the ſaid B, and in his 
cuſtody and poſſeſſion, within his ſaid dwell- 
ing-houle preſently poſſeſſed by him ; and al- 
io all horſe, nolt, ſheep, and all other cattle, 
plough-gear, inſtruments of huſbandry, and 
every other ſort of outſight pleniſhing, of 
whatſoever kind or denomination the fame 
may be, upon his poſſeſſion of , belong- 


ing to him; all ſpecified and contained in a 


particular inventary ſubſcribed by him, of the 
date of the ſaid diſpoſition, and therewith 
delivered up by him to the ſaid A, and which 
is thereby declared to be a part of the ſaid 
right and diſpoſition, and therein holden as 
repeated brevitatis cauſa; as the faid diſpoſi- 
tion, containing () clauſe of poſſeſſion, clauſe 


(a) © Precept of poſſeſſion, if there is one ingroſſed. 
of 


Tit. IX. Of Inſtruments of Poſſeſſion, &c. 247 


of warrandice, and ſeveral other clauſes, in 
itſelf more fully bears: and ſicklike, having 


and holding in his hands the particular in- 


ventary above mentioned, of the date of the 
ſaid diſpoſition, containing the whole parti- 
cular goods, gear, pleniſhing, and others 
therein mentioned; as the ſamen alſo more 
fully bears : which diſpoſition (a) and inven- 
tary above mentioned, the ſaid A exhibited 
and preſented to the ſaid B, humbly requiring 
him, in terms of the above clauſe of poſſeſſion, 
ex propriis ſuis manibus, to give and deliver 
to him real, actual, and corporal poſſeſſion of 
the houſehold pleniſhing, and other goods 
and gear above expreſſed, contained in the 
ſaid diſpoſition and inventary above written. 
Which requeſt and defire being juſt and rea- 
ſonable, the ſaid B accepted, and received the 
ſaid diſpoſition and inventary into his hands, 
and gave the ſame to me Notary-public, to be 
read and publiſhed, in preſence of the witneſ- 
ſes after named. All which accordingly 1 
did (5). After reading and publiſhing of = 
whic 


{a ) If poſſeſſion be given by a commiſſioner, ſay, * a- 

% bove written, containing therein the ſaid precept of poſ- 
te ſeſſion and inventary above mentioned, the ſaid .{ ex- 
te hibited to the ſaid C, requiring him to put the office 
* committed to him by the ſaid precept, to due execution. 
« Which requeſt being found reaſonable by the ſaid C, he 
te accepted of the ſaid diſpoſition and inventary in his 
© hands, and delivered the ſame to me Notary-public, &c.“ 
I poſſeſſion is given by a commiſſioner in virtue of 

a precept of poſſeſſion, ſay, © and of which precept of 
” poſſeſſion 
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which diſpoſition (2) and inventary, in man- 
ner foreſaid, the ſaid B, for implementing, 
completing, and fulfilling of the foreſaid right 


cc 
66 
66 
cc 
146 
re 
cc 
cc 
66 


cc 
46 


poſſeſſion the tenor follows: And to the effect the ſaid 
A may be put in the actual and corpora! poſſeſſion of the 
ſaid houſehold pleniſhing, and others above diſponed, 1 
the ſaid B, by theſe preſents, make, conſtitute, and or- 
dain you „ and ilk ane of you, conjunctly and ſe- 


verally, my very lawful, undoubted, and irrevocable pro- 


curators, actors, factors, and ſpecial commiſſioners, to 
the effect under written; hereby charging and requiring 
you, and ilk ane of you, conjunctly and ſeverally, as ſaid 
is, that incontinent, upon ſight hereof, you paſs to my 
dwellinz-houſe, where the houſehold and outſight ple - 
niſhing, and others above diſponed are, and there give 
to the ſaid A real, actual, and corporal poſſeſſion, of all 
and haill the houſehold and outſight pleniſhing, and o- 
thers above diſponed, contained in the inventary above 
ſpecified, and here holden as repeated brevitatis cauſa ; 
and that by giving and delivering to the ſaid A, or his 
certain procurator or procurators in his name, bearers 
hereof, of ſome parcels or pieces of the ſaid houſehold 


and outſight pleniſhing, and of ſome of the ſeveral ſpecies 


of the ſaid cattle, as ſymbols for and in name of the 
whole, as uſe is; and this in no wiſe ye leave undone, 
The which to do, I commit to you, and ilk ane of you, 
conjunQly and ſeverally, my commiſhoners in that part 
foreſaid, my free and irrevocable power, by theſe pre- 
ſents. In witneſs whereof, &c.” 

{ a ) If poſſeſhon be given by a commiſſioner, add, © and 
precept of poſſeſhon therein contained, the ſaid C, com- 
miſſioner foreſaid, gave and delivered to the ſaid 4, real, 
actual, and corporal poſſeſhon of the goods, gear, and 
others above written, contait ed in the diſpoſition and in- 
ventary above expreſſed; and that by delivery, c. af- 
ter the form and tenor of the ſaid diſpoſition, and pre- 
cept of poſſeſſion therein contained, and inventary above 
mentioned, in all points, none oppoſing, Cc.“ 


and 
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and diſpoſition, gave and delivered to the ſaid 
A, ex propriis ſuis manibus, real, actual, and 
corporal poſſeſſion of the houſehold furniture, 
and inſight and outſight pleniſhing above ſpe- 
cified, and particularly enumerate and ex- 
preſſed in the foreſaid diſpoſition and inventa- 
ry above mentioned and that by giving and 
delivering to the ſaid A, a particular ſpecies 
of all or moſt of the ſeveral forts of pleniſh- 
ing, goods, cattle, and others above diſponed, 
as uſe is, all to be bruiked, enjoyed, and poſ- 
ſeſſed by the 1aid A, and his foreſeids, in time 
coming, conform to the tenor of the diſpoſi- 
tion and inventary above mentioned, in all 
points, none oppoling or contradicting the 
ſame. Whereupon, &c. Thir things were 
done at and within the ſaid B his dwelling- 
houſe, where the goods, gear, outſight and 
houſehold pleniſhing, and others above writ- 
ten then were, betwixt the hours of, c. 


Inſtrument of vendition of ſhips being of 
the ſame nature, take an example. 


Inſtrument of vendition. 


„Sc. compeared perſonally A, and 
aſſed with us to the pier and harbour of 
of 


T 
A 


„where the ſhip called the 


was lying, and likewiſe to the perſonal pre- 
ſence of B, ſhipmaſter there, and ſole owner 
of the ſaid ſhip; having, &c. principal letters 
, made and 


granted 


of vendition, of the date 
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granted by the ſaid B to the ſaid A; whereby, 
for the cauſes therein ſpecified, the ſaid B ſold, 


aſſigned, and diſponed, in favour of the ſaid 


A, his heirs, executors, and aſſignees, all and 
haill an juſt and equal part of the ſaid 
ſhip, with an juſt and equal part of her 
haill maſts, fails, anchors, cables, tows, float- 
boat, rigging, and furniture thereto belong- 
ing, with an juſt and equal ſhare of the 
haill freights and profits of the ſaid ſhip, from 
and after the date of the ſaid vendition; as the 
ſamen more fully bears. Which vendition a- 
bove written, the ſaid A did exhibit and de- 
liver to me the ſaid Notary-public, to be read 
in preſence of the ſaid witneſſes; which I did. 
After public reading of the which vendition, 
the ſaid A required and deſired the ſail B, 
propriis manibus to put him in the poſſeſſion of 
the ſaid juſt and equal part of the ſaid 
ſhip, float-boat, maſts, ſails, anchors, cables, 
tows, and others above written. Which re- 
queſt and deſire being juſt and reaſonable, the 
ſaid B acquieſced in, and propriis manibus gave 
and delivered to the ſaid A, real, actual, and 
corporal poſſeſſion of an juſt and equal 
part of the ſaid ſhip, float-boat, maſts, ſails, 
cables, anchors, tows, and others above writ- 
ten, by giving and delivering to him the 
helm-pin, beſt anchor, ring, oar of the float- 
boat, and a piece of the cable in his hands, 
and the main-maſt and one of the fails in his 
arms, as uſe is. Whereupon, and all and ſun— 
dry the premiſſes, the ſaid A aſked and took 

inſtruments, 
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inſtruments, &c. Theſe things were done on 
board the ſaid ſhip, lying in the ſaid harbour 
of , betwixt the hours of before 
[or after] noon, place, day, month, Oc. 


All moveables, or rights, whetherheritable 
or moveable, not completed by infeftment, 
or which are perfect without infeftment ; the 
current profits of heritable rights completed 
by infeftment, actions, bonds, &c. may be 
conveyed and tranſmitted by aſſignation; and 
he who grants the aſſignation is called the ce- 
dent, and he who receives it, aſſignee. Under 
aſſignations are likewiſe comprehended tranſla- 
tions, when the aſſignee transfers or paſſes 
over his right to a third party; and retroceſ- 
ſions or repoſitions, reſtoring the cedent to his 
former right. But neither of theſe are com- 
plete valid rights, until they be intimate to 
the debtor by the party having right, or his 
procurator, in preſence of a Notary and two 
witneſſes, and inſtruments taken thereupon 
by the party or procurator in the hands of the 
Notary. 

Intimation is a legal and ſolemn deed, made 
by, and given under the hand of a Notary- 
public, in preſence of two or more witneſſes 
ſpecially required thereto, to a party, either 
perſonally or at his dwelling-houſe, to put 
him in mala fide to do or tranſact any thing 
azainſt, or prejudicial to what is contained in 
the ſaid inſtrument of intimation. 

By a legal and ſolemn deed is not to be under- 
ſtood, 


- 
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ſtood, that intimation is ſuch a legal diligence 


as can be prevented and excluded by another 


diligence ; but only as fulfilling and comple- 
ting of one's right. For though it may be 
thought, that the intimation of an aſſignation, 
Sc. was formerly only uſed to put the debtor 
in mala fide to pay to the cedent or any other 
aſlignee ; nevertheleſs now it is become a re- 
quiſite ſolemnity; for in the caſe where there 


are ſeveral aſſignations to the ſame debt, the 


laſt aſſignation, being firſt intimate, will have 
the preference: but ſtill this does not proceed 
from the intimation being an excluſive legal 
diligence, but only as a full accompliſhment 
of the aſſignation. 

A party cannot without a legal intimation 
be in mala fide. For his knowledge of ſuch 
and ſuch an aſſignation, tranſlation, or the like, 
which ought formally to be intimate to him, 
even although he confeſſed he knew it, can- 
not prejudge him; ſeeing it was not made 
known to him by the law : for as the party's 
knowledge is not equivalent to a formal inti- 
mation, one cannot be bound or obliged to 


know what was not neceſſary for him to 


know. 

Although intimation be by our proper cu- 
ſtom a neceſſary folemnity, yet there are ſeve- 
ral ways of intimating aſſignations, which have 
the ſame force and effect as if done by an in- 
ftrument under the hand of a Notary-pu- 
blic. For any legal diligence, ſuch as an ar- 
reſtment, a charge of horning, or a procels 

£ upon 
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upon the aſſignation, will be a ſufficient intt- 
mation. 

As alſo, intimation is not neceſſary to legal 
and judicial aſſignations, ſuch as appriſings 
and adjudications; becauſe they are palled 
and expede publicly. 

Marriage is likewiſe a legal aſſignation re- 
quiring no intimation: for thereby all the 
moveable debts of the wife are ſtated in the 
huſband ure mariti, without other intimation 
than the marriage. And by a deciſion, 2d De- 
cember 1674, Craig contra the Laird of Wed- 
derly, obſerved by Stair and Duleton, geez. 
195. intimation was not found neceſfary to a 
repoſition by the aſſignee to the cecdent, ſee- 
ing the aſſignation was by a wife in her con. 
tract of marriage, which requires no intima- 
tion but the marriage; and therefore the huſ- 
band's repoſition to her needed no intima- 
. WR 

Such rights as require poſſeſſion to com- 
plete them, and are perfected by ule of pay- 
ment or poſſeſſion, need no other intimation z 
as was found by a deciſion the 18th January 
1628, L. Halkerton comre Falconer, obſer- 
ved by Durie; where, in the caſe of an heri- 
table bond, the getting payment of ſome 
years annualrent, preferred the aſſignee to a 
former arreſter, though there was no inſtru- 
ment of intimation. . 
Nevertheleſs it is to be obſerved, that an 
inhibition is not equivalent to an intimation, 
inhibitions being deſigned not ſo much for 

Y publication 


234 The Office of a Notary: public Part Il 


publication as for execution, and having only fer 
force againſt immoveables; as was found in. vi: 
the caſe, L. Weiteraw contra Williamſon and rec 
Carmichael, 14th March 1626, obſerved by e. 
Durie. Da 

Where there are many corre? debendi, it i; Ml tic 
ſafeſt to. intimate to them all : for although ar 
intimation made to one will be ſufficient, yet I che 
it cannot exclude payment made bona fide by ma 
another of the debtors, to whom no intima- reg 


tion was made. tio! 
Bills of exchange, and orders by merchants MW tur 

to make payment, need not be intimated; * 
becauſe in commerce we are governed by the we 
Jaw of nations. « 1 
Aſſignations to reverſicns, or bonds for «© t 
granting reverſions, renunciations of wadſets, 1 i 
or grants of redemption, which by a# 16. 
Parl. 1617, ought to be regiſtrated in the re. c 
giſter of reverſione, need no intimation, that f 
regiſter being deſigned not ſo much for con- a 
ſervation. of theſe rights, where the principal; t 
gare not detained, as for publication thereof © © x 
do all parties s having intereſt, which is a ſuf I 


ficient intimation. 
The inftrument of intimaticn muſt bear the 
roduction of the aſſignation, otherwiſe it will 
be null; z as alſo, it muſt bear the hour of the 
day in which the intimation was made: 
for if it ſtould not expreſs the hour, it wil 
only prove to have been done on that day; 
and if there be a competition, and another in- 
ſtrumem 
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ſtrument have the hour, that one vill be pre- 
ferred: and in caſe of both inſtruments ha- 
ving the hour, he who is firſt will be prefer- 
red; for in that event, prior tempare Potion ju- 
re: and by a deciſion, zoth January 1629, 
Davidſon con:re Bale anqual, obſerved by Du- 
rie, in a competition betwixt an allignee and 
arreſter, where the hour was inſerted both in 
the arreſtment and in the inſtrument of inti— 
mation, the Lords preferred the arteſter, in 
regard the arreſtment preceded the intima- 
tun by the ſpace of two hours; and Durie 
further adds, Ihe reaſon ſpecially was, be- 
e cauſe of the priority of the hour: which 
« the Lords found in this cale to be material; 
for, after that moment of arreitment, nei- 
1 ther could the common debtor do any thing 
in prejudice thereof, neither could the inti- 
mation make any ſpace thereafter affect the 
« debt to the afſipnee, it being affected of be- 
« fore to the arrelter : ard the intimation and 
« arreflment bearing their hours, it was found 
there need no other ane to prove thetr 
« priority.” 

My Lord Stair in his Infiitatioas, p. 378. 
ſpeaking of this calc, ſays, That this diſtance 
was too narrow, for the executor and witne{- 
ſes may miſtake the preſent hours; and adds, 
That three hours were a fitter diſtance to pre- 
fer. By a deciſion, 5th January 1691, Chiefly 
contra Chieſly, obſerved by Stair, inſtruments 
of intimation of aſſignations were found not 

Y 2 accuſtomed 
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accuſtomed to be inſert in protocol- books. 


Inftrument of intimaticn. 


AT, &c. compeared A, as procurator for 
the within deſigned B, whoſe power, Oc. 
and with us paſſed, reſpedlive et ſucceſſive, (a) 
to the perſonal preſence of the within deſign- 
ed C and D, principal and cautioner within 
named; having and holding in his hands (5) 
the principal bond within narrated, made and 
granted by them to the within def igned E, 
with the principal aſſignation thereto granted 
by the ſaid E within written, of the date, te- 
nor, and contents within mentioned (00 
which 


{a ) Or, if the debtors are not apprehended 5 
8 <« to the dwelling-houſes of, Cc.“ 

If the inſtrument be on a paper apart, ſay, “ an 

10 020 and obligement granted be the ſaid C and D, of 

© the date ——, whereby, for the cauſes therein ſpecified, 


«© they band and obliged them, c.“ [Here narrate the. 


tenor of the bond, and then add}; * as the ſaid bond, of 
t« the date foreſaid, more fully. bears; as alſo, having, &c. 
« an affpnation made and granted by the ſaid B to him, 
cr. e ——, Ge.” as ia the aſſignation. 
If it hs an inſtrument of intimation of a as 
*y add, And ſicklike having, Cc. an retroceſſion made 
and granted by the ſaid F, to the ſaid K, of the date 
T ; whereby, for the cauſes therein ſpecified, he re- 
* troceſſed, reſtored, reponed,- rediſponed, and again afÞgn- 


«ed, to and in 2 of the ſaid K. his heirs; executors, 


der alfignees, the ſoreſaid principal ſum of „with the 
. ſum of money forefaid of _—_— expenſes, incor- 


„ red 


3 hp a a mw ad .TDTH2O 
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which bond and aſſignation above narrated, 
the ſaid A delivered to me Notary-public, to 
be publicly read over and intimate: and 
which being accordingly. done, to the ſaid C 
and D (a), perſonally preſent, the ſaid A, as 
procurator foreſaid, proteſted, That the taig 
aſſignation was duly and legally intzmated, and 


. = 
4 *4 £4 4 . Wo | Fl 


« red through failzie; together alſo with the haill bygone 
% annualrents of the ſaid principal ſum reſting owirg, and 
in timè coming during the not payment thereof; with the 
*« ſaid bond itſelf, haill heads and T3 thereof, letters 
« of horning and caption, and haill other diligence follow- 
ing, or that might follow thereupon; and ſurrogated and 
ſubſtituted him and his foreſaids in his full right, vice, 
*« and place thereof, ſor ever; as the ſaid ret roceſlion, of 
* the date foreſaid, more fully beats.“ ; | 
If it be intimating a tranſlation, ſay,“ Likeas hating, c 
* an tranſlation made and granted by the faid B to A, of 
« the date ; whereby {for the cauſes therein ſpecified) 
'* the ſaid H afligned and transferred, from him, his heirs, 
4 and all others his aſhgnees, to and in favour of the ſaid 
M, his heirs, executors, or aſſignees, the foreſaid tum of 
be of principal, &c. [as abote}, aſſignation made of 
* the ſame, and all action, pur ſuit, and execution whatfom< 
e ever competent, or that might be competent to him in the 
„ premiſſes; and turned and transferred: the baill; right, 
e from him and his forcfaids, to and in favour of the ſaid 
and his foreſaids, whom he thereby ſurrogaes and 
« ſubſtitutes in his full right, vice, and place, C. 
a) If the parties are not perfonally apprehended, the 
intimation muſt be made 2 their dwelling-places, and tbe 
inrument mult bear, 2 Notary-left a {enedule for 
them at their refpetive dwelling-houles, becauſe he could 
not apprehend the petſonalky ; for it is A generaF rule 10 
all inſtruments, That u lere ꝓarties cannot be got perfonally, 
ſchedules ought 10 be left at their dwellipg-bouſes. 
„ TRUST TRI 19&9 19 3328 Bi 14 


* 
c 1 that 
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that they both might be liable in payment of 
the ſums of money above aſſigned, and that 


they might not pretend ignorance of the ſaid - 


aſſignation, or intimation thereof, above writ- 
ten. And thereupon, and upon all and ſun- 
dry the premiſſes, &c. Theſe things were 
done within the dwelling-houfes of. rhe. faid: C 
and D, reſpeclive et ſlcctvr, betwixt tlie. hours 
of, Ec. zi e 9 e e! 
; 7413 © 4 J | ": oak * 2167, 
Beſides mtimations made on the tranſmiſſion 
of moveable ſubjects, there are ' ſeveral other 
caſes wherein intimations are made uſe of. 
For inſtruments under the hand of a Notary 
are ſometimes neceſſary in bills of ſuſpenſion, 
eſpecially when theſe bills are to paàſs upon 
Juratory caution: for by act of ſederunt, 8th 
November 1682, the Lords ordain, That 
« with bills of ſuſpenſion on juratory caution 
an inſtrument be given in, bearing the day 
e whereon he was to preſent the bill; and 
that he intimate the ſame to the charger, 
« perſonally, or at his dwefling-houſe, if 
« within the kingdom. And the ſaid bill is 
« to be given in within ſix days after the ſaid 
« day, or another intimation to be made: 
and that the ordinary, before reporting the 
bill, in time of ſeſſion, or three Lords in 
time of vacance, cauſe publicly call the 
« charger before the paſſing of the bill, Sc.“ 
But no perſon incarcerate can be liberate 
by ſuſpenſion, but upon ſufficient caution: : 
for the ſaid act of ſederunt injoins, That 
AA. WE: 4 « ng 


« 
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« no charge to ſet at n be granted on 

« juratory caution.” by” --1 

Infrument of intituation hos 4 ; bill | of abel. is 
to be free on Any caution. 


AT, Ge. compeared, A, as 'procurator far 

B; who, with us, paſſed to the perſonal 
prefence of C; and, as the Lords of Council 
and Seſſion have by an act of ſederunt ordain- 
ed, made to him due and lawful intimation, 
That the faid B was, upon the —— day of 
—— inſtant, to preſent to the ſaid rc 4 a 
bill for a ſuſpenſion, upon juratory caution, of 
a charge given to him for. payment- making to 
the faid C, of the ſum of „as in the copy 
of the charge]; and proteſted, That he might 
not pretend ignorance thereof. Whereupon 
the faid A, as procurator foreſaid, took inſtru. 
ments in the hands of me eee 
Theſe e, were done, c. 


Siſts upon bills of ſuſpenſion, or paſſed bills 
of ſuſpenſion, are intimate to the charger or 
his doer ;; and unleſs that the ſuſpender rey 
quire a formal inſtrument, the Notary gene- 
rally marks upon the bill thus : © Edinburgh, 
« 10th November 1739, intimate. this bill, 
and deliverance , thereon, to the within C, 
e charger, perſonally, [or, to D his doer, per- 
— tack y] 3 A being. procurator, K and 7 


6 witneſſes 2 and _ Notary ſigns his name. 
But 
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But a formal inſtrument will be to this effect, 


AT Sc. The which day, A, as procurator 


for, and in name and behalf of B, paſſed 
with me Notary- public, and a { ſub- 


ſcribing, to the perſonal preſence of C, char- 
ger, Fes, D his agent” and! doer}; bad 


SPA 3 © 


ihe" —— * for the reaſons therein 
Ah. o ſufpend a charge given to him 
by the faid C, for making payment of the ſum 
of — of principal — „of penalty, and of the 
bygone annualrents of the ſaid be fn ſom, 
contained i in a bond granted by the ſaid to 
the ſaid C, dated — , regiſtrate ; and upon 
which bill of ſuſpetii6n the following Ueljver- 
ance is wrote: Apud Edinburgum, vigeſimo die 
Juli, milleſimo ſeptingenteſimo tri gefimo nono. 
© To ſee and anſwer againſt Thurſday next, 
«* and fiſts execution until Tueſday thereafter 
«-inclufrove. Sic ſubſcribitur H. Des Which 


bill of oe, and ſiſt above narrated, the 


faid A delivered to me Notary public, to be 
publicly read over and intimate: and which 
being accordingly done to the ſaid C, petſon- 
ally preſent, the ſaid 4, procurator fore ſaid, 
Ty, Me oC might! not * _ 


3 t } e\ <6 + 


. » 
9 


« *\vithin written, Which he ehe td me Notary- public, 
10 . when the inſtrument is on the back of the bill. 


rance 


05 0 4 The within bil, of ſuf penſion, ya ſiſt tee | 
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rance of the ſaid bill of ſuſpenſion, and ſiſt 


thereon; and thereupon took inſtruments in 


the hands of me Notary- public. Theſe things 
were done, Sc. (a). 


When any priſoner applies to the magi - 


ſtrates of a burgh for the benefit of the act 
of parhament 1696, made in favour of inſol- 
vent debtors, 1, The creditor at whoſe in- 


ſtance he was incarcerate, and thoſe that ſhall 
arreſt him in priſon, are firſt cited perſonally - 
by an officer of court, or by letters of ſup- 


plement if living without the bailies juriſdic- 
tion; or, if intimation be made to the credi- 
tors by a Notary and witneſſes under form of 
inſtrument, that the priſoner is to apply for 
an aliment, and the benefit of the foreſaid act, 
the ſame is ſuſtained as a citation. 240, The 
priſoner then preſents to the bailies the ſaid 
execution of warning, or inſtrument of inti- 
mation, with a petition craving the benefit of 
the foreſaid act; to which is ſubjoined a de- 
claration, ſubſcribed by the clerk of the tol- 
booth, teſtifying at whoſe inſtance the debt- 
or is incarcerate or arreſted, and for what 


ſums : and at calling thereof in court, if any 


compearance be made for the creditors, they 


are allowed to ſee and object; and if no objec- 


tion be proponed, then the priſoner is ſent for 


forth of priſon ; and upon his depovingy that 


(a) A paſſed bill of ſuſpenſion may be intimate the ſame 
Way, mutatis . | 
he 
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he has no means of his own wherewith to ali. 
ment himſelt in priſon, the bailies modify an 
aliment to him, not under three ſhillings Loney 
per diem: which modification muſt be intimate 
to the creditor, requiring him, either to ali- 
ment the priſoner at the 12 modification, 
or to conſent to his liberation forth of pri- 
ſon, within ten days after the date of the ſaid 
intimation made by a Notary and witneſſes as 
effeirs. Then, after the ten days are freely 
chpſed, the priſoner produces another decla- 
ration, under the hand of the clerk of the tol- 
booth, - teſtifying that he is neither alimented 
by his creditor, nor arreſted at any other per- 
{on's inſtance ; and thereupon grants a diſpo- 
ſition omnium bonorum in EE of his credi- 
tors: and then, and no otherwiſe, the bailies 
grant the priſoner the benefit of the foreſaid 
act of parliament. 


Izſtrument of intimation by a priſoner to bis cre- 
. ditors, that he is to apply for the ben:fit of the 
act of parliament 1096. 


T —, Sc. compeared A, as procurator 
for, and in name and behalf of B, preſent 
priſouer in the tolbooth of „and paſſed 
with me, and the witneſſes ſubſcribing, to the 
perſonal preſence of C, D, and E, And 
— the ſaid A repreſented, Thar hb ſaid B 
| lay i incarcerate in the tolbooth of „ in 
virtue of an act of warding following upon a 
| regiſtrate 
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regiſtrate proteſt at the inſtance of the ſaid C; 

and that he was neither able to pay the ſum 
for which he lay incarcerate, nor aliment him- 
ſelf in priſon ; and that he was to apply for 
the benefit of the act of parliament in favour 
of inſolvent debtors : therefore the faid 4, 
procurator foreſaid, made due and lawful inti- 
mation to the ſaid C, creditor incarcerator, and 
the haill other perſons above named, alſo cre- 
ditors to the ſaid B, to compear before the 
bailies of „ in their ordinary court-place, 
upon the day of „ At of the 
clock in the forenoon, to hear and ſee the 
' ſaid B depone, in terms of the ſaid act of 
parliament. Thir things were ſo done, in 
the perſonal preſence of the ſaid haill fore- 
named perſons -creditors, places, dates, and 
year of God reſpefiive before mentioned, in 
preſence of —— and witneſſes ſpecially 
called and required to the premiſſes. 


Inſtrument of intimation of the modification of an 
aliment of a poor priſoner to his incarcerator. 


T, &c. compeared A, as procurator for 
B, preſent priſoner in the tolbooth of 
| and paſſed to the perſonal preſence of 
C, at whoſe inſtance the ſaid B is incarcerate : 
and the faid A, as procurator foreſaid, made 
due and (lawful intimation to the faid C, 
That upon pieſenting of a petition to the 
magiſtrates of the burgh of — „ by 
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B, {ſetting forth, That he was incarcerate in 
their tolbooth at the (inſtance. of the ſaid C, 


and that he was not able to aliment or main- 


tain himſelf in priſon. and therefore craving 
they would take his oath anent his inſufficien- 
cy to aliment himſelf in priſon, and modify 
him an aliment in the terms of the 32d a 2 
th Jef. of K. William's 1ſt parl. the ſaid ma- 
giſtrates had, upon the day of 
tant, taken the ſaid B his oath, that 2 Was 
not able to aliment himſelf in priſon; and 
that they having alſo conſidered the ſaid pe- 
tition, depoſition of the ſaid B, with the aſ- 
ſig nation made by him in favour of the ſaid C, 
they allowed and modified to him the ſum 
of of aliment per diem: and therefore 
the ſaid A, as procurator foreſaid, did . inti- 
mate the foreſaid petition, depoſition, and de- 
liverance on the ſaid petition, modify ing the 
foreſaid aliment to the ſaid h, and proteſted, 
That he ſhould provide, or give ſecurity for 
the ſaid ſum, to be paid to the ſaid B per di- 
em, during his impriſonment, within ten days 
next after the ſaid intimation; with certifica- 
tion, if he fail ſo do, that the ſaid magiſtrates 
will liberate the ſaid B out of their priſon, in 
terms of the foreſaid- act of parliament. Which 
- petition, depoſition, ' and deliverance foreſaid, 
the ſaid A, as procurator foreſaid, produced 
and ſhewed to the ſaid. C, and — inſtru- 
ments on the premiſſes in the hands of me 
Notary- public. Theſe things were done, 


Ne. 8 „ 
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Of inſtruments of proteſtation and otbers relating 
to matters of commerce and buſineſs. 


Heſe inſtruments are of various kinds, 

and differ as the circumſtances of the 

caſe vary: and as they cannot be circumſcri- 

bed, I have here ſet down ſuch as moſt com- 

monly occur; and from them the Notary may 

be enabled to frame ſuch other inſtruments as 

may happen to come in his way, whatever the 

caſe may be. The inſtruments here given, 
are, | 


Inſtrument of proteſtation of bills, 
— a ſhipmaſter againſt the freighter. 
— againſt wind and weather. 
— the buyer of victual againſt the ſeller. | 
| — a maſter againſt his apprentice. 
— upon a bond of preſentation. 
— upon forcing payment of a controverted 
debt. 
— requiring an act to depone. 
— upon deforcement of a meſſenger. 


I. As to the it, My Lord Stair, in his 
Inflitutes, p. 104. informs us, That the ordi- 
nary way of mutuum amongſt merchants, is by 
bills of exchange, or letters of credit; which 
have ſeveral ſpecialties that ariſe from the 

2 nature 
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nature of theſe acts, and from cuſtom, eſpe- { 
cially thoſe common cuſtoms of merchants F 
obſerved in cities of greateſt trade in the neigh- I 7; 
bouring nations. The nature and tenor of 1 
theſe bills of exchange is, That the drawerof r 
the bill orders ſuch a merchant, his corre- þ 
ſpondent, to pay the ſum contained in the bill, 4 
upon fight, or at ſuch a certain time, or at I b 
ſuch = mY and that for value received; n 
wherein there is implied a mandate to the cor- te 
reſpondent, and an obligement upon the draw- ¶ te 


er of the bill to make that mandate effeftual; ¶ ei 
wherein mutuum is implied. If the value re- ſW 
ceived by him be numerate money, or for a- ci 
ny other cauſe, ſuch as delivery of ware; and th 
there is in it fiftio brevis manus, as if the gr 
ware was fold to the drawer of the bill, and th 
the ſum in the bill was the price received, and te 
delivered again in loan. There uſeth, in caſe on 
of miſcarriage, two or three bills to be drawn ¶ pr 
for the ſame ſum, which do bear to be the MW th. 
firſt, ſecond; and third bill, and the payment of W dy 
any one ſatisfies all. The fixed form by 
cuſtom of making uſe of theſe bills, is by pre- 
ſenting them to him upon whom they are 
drawn; and if he accept the bill, he writes 
thereupon Accepts, and ſigns it: which if it be 
ſimple, he becomes liable in the terms, and 
at the time mentioned in the bill. But ſome- 
times the accepter doth qualify his accept- 
ance; which the creditor by the bill may re- 
fuſe, and require either ſimple accetahce, or 
may proteſt for non-acceptance. Bur if he 
woke a ſuite: 
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ſuffer the acceptance to be qualified, it im- 
ports his conſent, and he cannot proteſt for 
non- acceptance; as if the acceptance be to a 
longer day than that which is contained in the 
bill; or if it bear acceptance if proviſions come 
betwixt and the day, or if ware or bills in hand 
do raiſe the ſum. At, or after the day, the 
bill is again preſented ; and if payment be 
not then made, the creditor in the bill pro- 
teſt; for not- payment; and both theſe pro- 
teſtations muſt be by inſtrument of a Notary, 
either for non- acceptance or not- payment; 
which inſtruments, with the bill, make ſuffi- 
cient probation, both againſt the drawer of 
the bill, and againſt him upon whom it was 
drawn ; and neither witneſſes nor the oath of 
the party will be ſufficient to ſupply the pro- 
teſt : ſo that the inſtrument or proteſt is not 
only a proof, but a folemnity requiſite. Theſe 
proteſts may be taken againſt him upon whom 
they were drawn, either perſonally or at his 
dweiling-houſe ; which was ſuſtained, though, 
before preſenting of the bill, the party upon 
whom it was drawn was dead, 8th July 1664, 
Kennedy contra Hutchiſon. 

Proteſting in general is a profitable remedy, 
whereby we commonly preſerye our right en- 
tire; and in bills of exchange it is an eſſential 
piece of diligence, that cannot be diſpenſed 
with, or ſupplied by witneſſes or oath of par 
ty, or by any other act. Bills are either pro- 
teſted for not· acceptance, or for not- payment, 
or the like, The delign whereof is only to 
Z 2 ſignify 
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ſignify to the drawer, that the poſſeſſor of the 
bill did his duty in duly requiring acceptance 
or payment; but that the perſon drawn up- 
on was either unwilling, or not to be found, 
or inſolvent; and thereby to make the draw- 
er liable: for there is always action compe- 
tent to the creditor in the bill againſt the ac- 
cepter, whether it be proteſted or not, though 
without that formality he cannot have ſum- 
mary diligence. 

The form of proteſting bills, varies in dif- 
ferent places. In France, it muſt be done 
by two Notaries, or one Notary and two wit- 
neſſes, or by a macer or ſerjeant with two 
witneſſes. At Venice, bills are proteſted on- 
ly by the ſervants of the college of commerce, 
and then entered in a particular regiſter, pa- 
tent to all merchants. In fairs, or markets, 
a Notary, or ſome other authorifed perſon, 
does the buſineſs of proteſting, and regiſtra- 
ting theſe proteſts. In England, the perſon 
to whom the bill is payable, his ſervant, a- 
gent, or aſſignee, cauſeth it to be proteſted 
by a Notary-public ; and, in default of ſuch 
Notary, by any other ſubſtantial perſon of 
the place, in the preſence of two or more wit- 
neſſes, betwixt fun and ſun, or ſun riſing and 
ſetting, when ſhops are generally open, or the 
courts of juſtice ſitting. But, with us, all pro- 
teſts are only made by taking inſtruments in 
the hands of a common Notary againſt the 
party, either perſonally, or at his dwelling- 


houſe, or lodging where he lives, or where he 
died; 
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died ; unleſs a bill is to be proteſted for not- 
payment; in which caſe it ſufficeth to proteſt 
at the place of payment mentioned in the bill, 
though the accepter reſide not there. | 

In all inſtruments of proteſt, the bill pro- 
teſted muſt be prefixed, with all the indorſe- 
ments, if there be any, copied and tranſcri- 
bed verbatim; and an account of the reaſons 
given by the party, why he does not honour 
the bill, is ordinarily inſerted 1n the proteſt. 

If the bill be drawn on an unknown perſon, 
deſigned for example merchant in Edinburgh; 
who cannot be found, or got notice of, either 
at the exchange or poſt-office, or if indeed there 
be no ſuch man, the bill muſt be proteſted 
in common form at the market-croſs, and the 
inſtrument ſhould bear how diligent the poſ- 
ſeſſor was to find him out; and if the poſſeſ- 
for know not which of two perſons of the ſame 
name it is directed to, and they both refuſe 
acceptance, his beſt will be to proteſt againſt 
both : as when he knows not which of. 
two accepted his bill, and both deny, it muſt 
be proteſted againſt both. For a further il- 
luſtration of this ſubject, ſee Forbes on bills 
of exchange, chap. 6. 

The ſame method nearly is uſed in inland 
bills, as in bills of exchange ; and the pro- 
teſts of both muſt be regiſtrate within fix 
months after the term of payment, before 
any execution can follow on them in this. 


country, 
” if SM. Inſtrument 


270 The Offce of a Notary-public. Part II. 


Inſtrument of Proteſt. 


AT, Sc. The which day, compeared the 
ſaid A, merchant in , to whom the 
principal bill above copied is drawn payable; 
and paſſed with me Notary-public, and the 
witneſſes after named, to the perſonal pre- 
ſence of B (a), and there required acceptance 
of the foreſaid bill; which requeſt and de- 
fire not being complied with, the ſaid A pro- 
teſted the foreſaid bill for not acceptance a- 
gainſt the ſaid B, and for recourſe againſt the 
drawer, | exchange, re- exchange, F it be a 
Bill of exchange], coſt, ſkaith, damages, inter- 
eſt, and expenſes, as accords ; and there- 
upon took inſtruments in my hands, in pre- 
ſence of, Ec. . 


II. When ſhipmaſters let out and freight 
their ſhips to merchants, for tranſporting mer- 
chandiſe to ports beyond ſeas, or coaſtwiſe 
from one port to another, they are bound to 
lie and remain a certain number of work- 


(a ) Or, if he cannot be perſonally apprehended, ** to 
« the dwelling-houſe of the ſaid B.“ If you are to pro- 
teſt for not payment, here inſert the place of payment men- 
tioned in the bill ; if it have no place ſpecified, it muſt be 
proteſted- againſt the accepter, either perſonally, or at his 
dwelling-houſe, or the market-croſs of the burgh where he 
reſides. Then ſay, © and required payment of the ſaid 
bill; and in regard none compeared for that effe&t, there- 
fore proteſted the ſaid bill for not payment, [exchange, 
re- exchange, if a bill of exchange}, colt, ſcaiih, Ge. 
weather 


r AY a _ oe .] acc Ac am ac . 
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weather lie-days at the loading-port, for ta- 
king in the freighters goods and merchandiſe, 
and the agreed number of the ſaid days at 
the unloading-port, for livering the outward 
cargo, and loading and taking in the inward : 

and if the merchants have not their goods 
ready to be put on board, and thereby detain 
the ſhip and crew beyond the agreed time, 
the maſter proteſts againſt the freighters for 
demurrage, and that they be liable to him for 
the ſums of money ſtipulate by the charter- 
party, to be paid for each day he ſhall be de- 
tained over the he-days agreed upon, and 
takes inſtruments in the hands of a a 
thereupon, as follows. 


Inſlrument by the maſter of a ſhip againſt 'the 
' freighters, for the penalty ſtipulate by the char- 
ter- party. | 


AT and within the port and harbour of 

aboard the good ſhip called 
of which A, ſnhipmaſter in „ is preſent 
maſter, the day of , one thouſand 
ſeven hundred and thirty-nine years, and of 
his Majeſty's reign the thirteenth year. The 
which day, in preſence of me Notary-public, 
and witneſſes ſubſcribing, compeared perſon- 
ally the ſaid A, ſhipmaſter aforeſaid; having 
an charter- party, of the date the day of 
laſt + wh betwixt the ſaid A, — B 


Merchant in'——; by which charter-party, 
f exhibited 
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exhibited and delivered to me the ſaid Notary- 


public by the ſaid ſhipmaſter, the ſaid A, for 


the fums of money, and other preſtations 
therein and after mentioned, did ſet and to 
freight let the ſaid ſhip called the „of the 
burden of tuns or thereby, to the ſaid 
B, and bound and obliged him, his heirs, and 


others therein mentioned, to have his ſaid ſhip. 


in readineſs, in good order, and ſufficient con- 
dition, wind and water tight, with float- boat, 
cables, anchors, maſts, ſails, tows, oars, and 
all other neceſſary apparelling, with a crew of 
ſkilful and able-bodied feamen, and victuals 
fufficient for plying the voyage under written, 
and that within the ſaid port and harbour of 
„ betwixt and the day of then 
next, and now laſt bypaſt, and there to re- 
main for the ſpace of  work-weather lie- 
days, and in that time to receive and take on 
board the ſaid ſhip her full loading of corns, 
or ſuch other goods as the ſaid B, or any others 
in his name, ſhould put on board; and im- 
mediately after the ſaid ſhip ſhould be fully 
load, (wind and weather ſerving), to fail from 
the ſaid port and harbour of 
tranſport the cargo aforeſaid directly to the 
port and harbour of in „and there 
to lie the ſpace of work- weather lie- 
days, for unloading the ſaid outward cargo, 
and receiving and taking in a loading of — 
and thereafter to fail with his faid ſhip from 
the ſaid port and harbour of „and tranſ- 


port the ſaid inward cargo directly for the 
| port 
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port and harbour of „and there to lie 
and remain for the ſpace of work-wea- 
ther lie-days, for livering and unloading the 
ſaid inward cargo; and the ſaid A bound and 
obliged him, his heirs and ſucceſſors, that he 
ſhould do his utmoſt and exacteſt diligence in 
failing and tranſporting his ſaid ſhip and car- 
go, and in loading and unloading the ſame, 
at the ſeveral ports above written; and that 
he ſhould not ſuffer any part thereof to be 
ſpoiled, damnified, embezzled, or otherwiſe 
away taken, by himſelf or crew, or by and 
through any defect of his ſhip, or by and 
through the fault, neglect, or negligence of 
himſelf, or his ſailors and crew; and to load 
and unload the outward and inward cargoes 
above mentioned, and to deliver the fame to 
the ſaid B, or any having his order and com- 
miſſion, at the ſeveral ports above expreſſed, 
within the ſpace of —— days after the arrival 
of the ſhip, in good order and condition, ſea- 
hazard excepted allenarly : for the which 
cauſes, the ſaid B bound and obliged him, 
his heirs, executors, and ſucceſſors, to make 
good and thankful payment to the ſaid A, his 
heirs, executors, or aſſignees, of the ſum of 
„in part payment of his freight, within 
the ſpace of days after unloading of the 
ſaid cargo of „at the ſaid port and har- 
bour of ——; and further, to make payment 
to the ſaid A and his foreſaids, of the ſum of 
„ In full and complete payment of freight 
for outward and inward cargoes, and that 
within 
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days after the arrival of the ſaid 
at the ſaid 


within 
ſhip whh the inward cargo of 
port-and harbour of 
with the ſum of money foreſaid of liqui- 
date expenſes for each term's failzie, and an- 
nualrent of the ſaid haill freight from the re- 
ſpective terms of payment above written un- 
til payment of the ſame; and further, to pay 
to the ſaid A, the ſum of ——, in name of capla- 
gan, with pewage, rowage, and petty pilotage, 
and all other port-duties, conform to the cu- 
ſtom of the ſea: attour, the ſaid B bound and 
obliged him and his foreſaids, to pay to the 
ſaid A and his foreſaids, the ſum of mo- 
ney foreſaid for each day he ſhould be detain- 
ed through his default, at the reſpective ports 
above written, attour the lie-days above ex- 
preſſed: and both the ſaid parties bound and 
obliged them and their foreſaids, to obſerve, 
fulfil, and implement their ſeveral parts of the 
premiſſes hinc inde to others, and the party- 
failzier to pay to the party obſerver. or willing 
to obſerve his part thereof, the ſum of : 
by and attour performance; as the ſaid char- 
ter-party, of the date foreſaid, more fully 
bears. After public reading of which char- 
ter- party, in preſence of the witneſſes after 
named, the ſaid A held forth and repreſented, 
That, in terms and implement of the charter- 
party above recited, he, with his ſhip and 
crew, did arrive in the ſaid port and harbour 
of „ upon the day of current, 
which he notified to the ſaid B, [or C his fac- 

tor]; 


„but longer delay, 


r + 
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tor] ; and that he was ready to receive and take 
on board the ſaid loading of z but the ſaid 
loading not being put on board, albeit the 
lie-days above mentioned be run out, there- 
fore the ſaid A proteſted againſt the ſaid B for 
breach of charter-party, and that he might 
not only be liable to him for the ſum of 
for each day he ſhall hereafter be detained, 
but alſo for the penalty above expreſſed, in- 
curred by him through failzie, and of all o- 
ther coſt, ſkaith, damage, and expenſes, he, 
his ſhip, or crew, ſhall happen to ſuſtain by 
and through his being detained longer than 
the lie-days above ſpecified. Whereupon, and 
all and ſundry the premiſſes, the ſaid A aſked _ 
and took inſtruments in the hands of me the 
ſaid Notary-public ſubſcribing. Theſe things 
were done betwixt the hours of —— and —— 
before [or after] noon, place, day, month, 
year of God, and of his Majeſty's reign, reſpec- 
tive above written, before and in preſence of 
D, E, F, and G, witneſſes to the haill premiſſes 
ſpecially called and required, &c. | 


III. Maſters of ſhips do not only proteſt 
ſometimes againſt their. freighters, . but like- 
wiſe againſt wind and weather. For if a vio- 
lent ſtorm ſhall happen to a ſhip and crew 
when at ſea, and the maſter and ſeamen, for 
ſaving the ſhip, their own lives, and a part of 
the cargo, throw overboard ſome of the 
goods, then the maſter uſually proteſts againſt 


the ſtorm, wind and weather, at the main- 
| maſt ; 
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maſt ; as allo, if a ſtorm: happen, and the wa- 
ter thereby get into the. hold, or damnify the 
goods, the maſter, in like manner, proteſts at 
the main-maſt againſt the ſtorm, wind, and 
weather, and takes ſame of the crew witneſſ- 
es: and, in either of theſe caſes, as ſoon as he 
comes to any port or ſtation, he comes aſhore, 
and brings his witneſſes along with him be- 
fore ſome: magiſtrate or juſtice of the peace, 
and a Notary-public, and cauſes the witneſſes 
depone upon the fact; and the deponing wit- 
neſſes, together with the Judge, do ſign this 
inſtrument alongſt with the Notary and his 
en | | 


eien 


A — Sc. compeared A, maſter of the 

ſhip called the ——, and with us 
3 to the perſonal preſence of B, provoſt 
= of the burgh of ——, and one of his Maje- « 
= fſty's juſtices of the peace within the ſhire 2 8 
county] of —, and there held forth and re- 
= preſented, That whereas the ſaid 4, as maſter l 
of the ſaid ſhip, had failed with ber in — 40 
order and condition from the port of 
for the port of „and in his paſlage, up- * 
on the * of laſt bypaſt, about | 
the hour of in the latitude of —— de- 
grees and - minutes, there aroſe and hap- 
3 a prodigious ſtorm of wind (a) 4 rain, 


„ a ) 1 the infroment 1 taken ig 3 Bf ways 
T 19:52 ther, 


3 
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which continued for the ſpace of ] and 
the ſhip being in imminent hazard, and ſeve⸗ 
. times near overſet, he the ſaid maſter, ha- 
ving adviſed with the mate and crew, found 
and concluded there was no way or means, in 
human probability, could be fallen upon to 
ſave the ſhip, mens lives, or cargo, but by 
hohtening the ſhip, and throwing over ſome 
the heavy goods; and accordingly he the 
ſaid maſter, mate, and crew were neceſſitate, 
to prevent ſhipwreck, to throw over the fol- 
lowing goods, viz. ¶ Here the goods, and their | 
5 marks whereby they are diſtinguiſhed, are 
mentioned] ; whereupon, in preſence of the t 
mate and. crew, he proteſted at the. main-maſt 
againſt the wind and ſtorm, and that it was 
the greateſt hazard and W e made him. 


ther, whith vol the ſlorm water beats /int the hold, 
and damniſies the goods; ſay, blowing from north · eaſt 
« to welt and by north, which had driven the ;ſhip up- F 
on the ſhore along the 'coalt from —— to „ had he : 
% not, for preſervation of the mens lives, ſhip, wad cargo, 
«. carried as much fail as the ſtorm of wind would poſſibly 
« allow, to clear-the lee ward ſhore; and get into an har - 
% bour, . which laid the ſhip ſo along, and the ſea making 
* a paſſage over her, made him the ſaid maſter ; fraid of 
© damage in the hold; whereupon, in preſence of. the mate 
and crew, he proteſted at the main - maſt againſt the ſea 
4 and ſtorm of wind aforeſaid, about of the clock 
e that afternoon : after which he with no ſmall difficulty 
got into the harbour of ——-, where ſhe now lies: and 
* the ſaid , ſhipmaſter foreſaid, for verifying what was 
above repreſented, adduced and PO Oc.” as in 

thrabore inſtrument. | | | 


ien x A a t* Aikiten 
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| Highten the ſhip, and throw over the goods 
above mentioned, and that- therefore 'he and 


his crew migftt be free of the damage and 


loſs therethrough ſuſtained, in regard it could 
neither be imputed to any defect or fault in 
the ſhip or mariners, but allenarly to the 
ſtorm : and, for verifying what was above re- 

Yrefented, adduced and preſented C, D, and 
E, three of the mariners then on board the 
hip with him, and defired and craved that the 
ſaid B might call the witneſſes by their names, 
and take' their oaths and depoſitions upon the 


facts above repreſented.” And the ſaid B ha- 


. ving accordingly called the faid C, D, and E 

ſeverally, and they Deng all ſolemnly ſworn 
and examined anent the fa&s above repreſent- 
ed, they deponed, That the facts above rela- 
ted by the ſaid A, ſhipmaſter aforeſaid, were 
real; juſt; and true, and that was the truth as 
they ſhould anſwer to God. Whereupon (a) 
the faid 4 of new again proteſted againſt the 
faid ſtorm, and that he and his crew might 


be free of the damage and loſs of the goods 


| 2 5K n as ſaid bg in 3 the 


: (a) if it nk 2 15 the "6% when water beats i into OS 4 
hold, and damniſies the goods, ſay, * the ſaid 4 of new 


again proteſted againſt the ſtorm and wind, and that if a- 


„ ny damage has happened by water getting into the hold, 


% he and his crew might be free thereof, the fame not be- 
ing occaſioned by any inſufficiency of the ſhip, or fault or 
#* neglect of the maſter and crew, but merely by the vio- 
lenee of the ſtorm ; and . thereupon took Joſtrarns, 
4. Sc.“ as above. 
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lightening of the ſhip, by throwing over the 
ſame, was abſolutely neceſſary for preventing 
ſhipwreck, and ſaving the mens. lives and re- 
mainder of the cargo; and thereupon took 
inſtruments in the hands of me Notary-public 
ſubſcribing. Theſe things were done, Sc. 


IV. When an heritor ſells any quantity of 
victual, there is a contract ſigned by him and 
the buyer. by which the heritor ſtands bound 
to deliver the quantity fold, by a certain day, 
at the port or certain place agreed upon, to 
the buyer, or any having his order, and to 
pay a ſum agreed upon for each undelivered 
boll; and, on the other hand, the buyer be- 
comes bound to pay the price at the time a- 
greed upon, with annualrent after the term of 
payment, and that under a penalty: and if 
the ſeller fail to deliver all or any part of the 
victual at the time limited, then the buyer pro- 
teſts againſt him for the penalty due for each un- 
delivered boll, and all other * bs 3 AS in 
the ollomng — 5 


Tuſtrument the buyer of vietual againſt the filter. 


AT the burgh of - , Oc. compeared per- 
a Fa (a), and with us paſſed to the 


7 7 a) Or, 4 C, as proeurator for, and having power and 
d eommiſſion from 4 to receive the quantity of victual aſ- 
* ter mentioned. * TE: ö 

8 „ 4 pier 


* | 
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pier of the faid burgh of (a), where the 


quantity of victual under written was deli- 
verable in manner after ſpecified; having, 
&c. a contract of victual, of the date the 
— day of laſt bypaſt, made, paſſed, 
and a betwixt the ſaid A and B on 
the one and other parts; whereby the ſaid B 
(for the cauſes therein ſpecified) fold and dil- 
poned to the ſaid A, his heirs, executors, or 
allignees, all and haill the number and quan- 
tity of bolls well-dight bear, and 
bolls good and ſufficient oat- meal, merchant- 
ſtuff and market-ware, of the growth of . 
lands of —-—, crop and year of God 
which number and quantity of —— bolls of 
bear, and bolls of meal, of the quality, 
growth, and crop foreſaid, the ſaid B bound 
and obliged him, his heirs, executors, and 
ſucceſſors, . to deliver to the ſaid 4 and his 
foreſaids, or any perſon having his or their 
order and commiſſion, upon the pier of the 
faid burgh of (5), betwixt the and 
days of then next, now current; 
and that as follows, viz. The bear, with the 
met and meaſure of the faid burgh, and the 
meal at eight ſtone weight per boll ; and the 
laid B, in caſe of not delivery of the victual 
above written, within the time limited, there- 
by bound and obliged him and his foreſaids, 


4) Or, * the pranaries and barns of B.“ 
44 5 Or, * within the granaries and barns of the 
« ſaid 3.“ | 
to 


Tit. IX. Of Inftruments of Protęſtation. 281 
to pay to the ſaid A and his foreſaids, the ſum 
of Scots money for each undelivered 
boll of the ſaid bear, and money fore- 
ſaid for each undelivered boll of the meal a- 
bove mentioned; as the ſaid contract, of the 
date foreſaid, more fully bears. After public 
reading of which contract above written, by 
me the ſaid Notary public, in preſence of the 
witneſſes after named, the ſaid A (a) repre- 
ſented, That, notwithſtanding of the contract 
above mentioned, and that he had given no- 
tice to the ſaid B, that he was ready, willing, 
and attending, to receive from him the quan- 
tity of victual above mentioned, and that this 
was the laſt day of the time limited; yet ne- 
vertheleſs that the ſaid B had failed to deliver 
the haill quantity above mentioned [or 
bolls bear, and bolls meal]. And there-- 
fore the ſaid A (4) proteſted againſt the ſaid. 
B for breach of contract, and that he might be 
liable for the ſaid ſum of for each unde- 
livered boll of the bear, and money 
foreſaid for each undelivered boll of the meal 
above mentioned, and for the penalty of the 
contract, and for all other coſt, ſkaith, and 
damage, ſuffered or to be ſuffered through: 
the ſaid B his not implementing the ſaid con- 
tract; and thereupon took inſtruments, Cc. 
Theſe things were done upon the pier of the 


{a) Or, 4 C. as procurator, and in name forefaid.” 
% Or, C, as procurator foreſaid.“ 


A a 3 ald! 
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ſaid burgh (a), betwixt the hours f 


_ betore [or after] noon, — 1 


v. Inſtruments : are likewiſe hen by ma- 
ſters againſt their apprentices and their cau- 
tioners, for the breach of one or other of the 
parts of the indenture, and for the penalty, 
and other damages the maſter wm_ ſuſtain by 
| the ſaid failure. 


.1 nftrument 4 maſter againſt his apprentice, for 
breach of indenture. 


AT, Se. compeared perſonally A. within his 

own dwelling-houſe in „having, &c. 
letters of indenture, made and paſſed betwixt 
him on the one part, and B, lawful fon to C 
of —, with conſent of the ſaid C his ſaid 
father, and the ſaid C, as burden-taker and 
cautioner-for his ſaid fon; on the other part, 
dated at , the —— day: of years; 
Whereby (for the cauſes therein ſpecified) the 
ſaid B became apprentice and ſervant to the 
ſaid A in his art, calling, and employment of 
„ for all the days, ſpace, and years of 
full and complete years, next and im- 
medierely following; after his entry, which 1s 
V declared to have been and begun, 


{a ) Or, „ within the granaries or barns of the ſaid 
cc B.” 
10 Sc. 
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Sc. [Here take in the obligatory part of the in- 
denture upon the apprentice and cautioner, then 
ſay], as the ſaid indentures more fully pro- 
ports: which indentures above written the 
ſaid A did exhibit, preſent, and deliver to me 
the ſaid Notary- public, to be openly read in 
preſence of the witneſſes under written; and 
which accordingly I did. After reading and 


publiſhing whereof, the ſaid A did repreſent, 


in preſence of me and the ſaid witneſſes, That 
the ſaid B had moſt wilfully failzied and con- 


travened all his parts and preſtations of the 


ſaid indentures, in ſo far as [| Here inſert the 
particular breaches, and then ſay], And therefore 
the ſaid A proteſted, That the ſaid B, and C 
his father and cautioner above written, may 
not only be liable to him in the apprentice- 
fee, and liquidate penalty contained in the 
ſaid indentures, but alſo for all coſt, ſkaith, 
damage, and expenſes he may any wile ſuſtain 
or incur through the ſaid B his breaking his 
indentures, in manner particularly above ex- 
preſſed. Whereupon, c. 


VI. If a meſſenger ſhall, by virtue of let- 
ters of caption, apprehend a debtor, and 
thereafter give him ſome time to pay the 
debt, upon ſome reſponſal perſon's granting 
bond to preſent him at a fixed day, or other- 
wiſe to pay the debt; and if at the fixed day 
the debtor compear not, then the meſſenger 
proteſts the bond againſt him and his cau- 


tioner ; and thereupon the cautioner becomes 
bound 


284 - The Office of a Notaty-public.. Part U. 
bound and liable for the debt, and may be 


forced to pay by letters of horning upon the 


bond of preſentation-and inſtrument. 


Jiſtrument upon a bond of preſentation. : 


T ——, Ec. compeared perſonally. 4, 
meſſenger, to whom the bond of preſen- 
tation after mentioned is made and granted, 
and with us paſſed to the houſe of B, the 
place of preſentation under written, having, 
&-c. (a) a bond of preſentation made and grant- 
ed by C as principal, and for and with him D 
as cautioner, ſoverty, and full debtor for him, 
of the date the day of years; 
whereby (for the cauſes therein ſpecified) the 
faid C and D, principal and cautioner foreſaid, 
band and obliged them, conjunctly and ſeve- 
rally, their heirs, executors, and ſucceſſors, 
either to enter and preſent the ſaid C priſoner 
to the ſaid A meſſenger, or any other meſſen- 
ger having: the letters of caption therein con- 
tained, and that within the dwelling-houſe of 
the ſaid B, within the burgh of „ upon 
this day, betwixt the hours of and 
upon the town- clock of the ſaid burgh, the 
afternoon of the ſaid day; and that without 


{a ) © The bond of preſentation within written; which 
© bond he delivered to me Notary-public, to be read and 
6 publiſhed to the witneſſes preſent ; which 1 did: and af- 
— 75 reading. Cc.“ if the inſtrument is on the back of the 
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any expede ſuſpenſion, paſſed bill, or ſiſt of 
execution, protection, or any other dilator, 
ſtop, or impediment whatſoever, which might 
any wiſe ſtop, hinder, or impede the putting 
to further execution, by incarceration or 0- 
therwiſe, the letters of caption therein men- 
tioned, raiſed at the inſtance of E, againſt the 
ſaid C, for not payment-making to him of the 
ſum of Scots money of principal, 
of liquidate expenſes, and certain bygone an- 
nualrents of the ſaid principal ſum reſting 
unpaid, ſpecified and contained in a bond 
and obligation made. and granted by the ſaid 
C to the ſaid E, dated , regiſtrate in the 
books of , the day of „and in 
the letters of horning and execution thereof 
following upon the ſame : or otherwiſe, in 
caſe they ſhould happen to fail in all or in a- 
ny part of the premiſſes, then and in that 
caſe they bound and obliged them, conjunctly 
and ſeverally, and their foreſaids, thankfully 
to content, pay, and deliver to the ſaid E, his 
heirs, executors, or aſſignees, all and haill 
the foreſaid ſum of money foreſaid of 
principal, with the ſum of — money fore- 
ſaid of neceſſary expenſes, expended by him 
in doing diligence upon the ſaid bond, toge- 
ther with the ſum of money foreſaid of 
bygone annualrents of the ſaid principal ſua 
reſting at the date of the ſaid bond of pre- 
ſentation ; extending, the ſaid principal ſum, 
bygone annualrents, and neceſſary expenſes 
above mentioned, at the date foreſaid, * 

um 
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ſum of —— ; and that betwixt and the term of 
next to come, but longer delay ; with the 
ſum of 
penſes in caſe of failzie ; together alſo with 
the due and ordinary annualrent of the ſaid 
haill principal ſum, accumulate as ſaid is, from 
the date of the ſaid bond of preſentation to 
the ſaid term of payment, and yearly, termly, 
and proportionally, during the not payment 
of the ſame; as the ſaid bond of preſentation 
more fully bears. Which bond of preſenta- 
tion above narrated the ſaid A, meſſenger 
foreſaid, and as procurator for the ſaid E, 
{whoſe power of procuratory was clearly known 
to, and underſtood by me the ſaid Notary- 
public), exhibited, preſented, and delivered 
to me the ſaid Notary-public, to be openly 
read and publiſhed in preſence of the witneſ- 
ſes under written; all which accordingly I did. 
After the reading and publiſhing of the ſaid 
bond of preſentation, and attending and wait- 
ing at the place above written till after the 
ſaid hour of in the afternoon upon the 


town-clock of the ſaid burgh, the day foreſaid, 


the ſaid 4, meſſenger, and procurator fore- 
ſaid, in regard the ſaid C and D had fail- 
zied to preſent the ſaid C, this day, hour 
and place, in the terms and to the effect 
mentioned in the ſaid bond of preſenta- 
tion, proteſted, That they may be liable, con- 
junctly and ſeverally, to the ſaid E and his 
foreſaids, for payment of the ſaid accumulate 
ſum of ——, annvalrents thereof, and penal- 


ty 
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ty above written (if incurred), at the ſaid 
term of next to come. Whereupon, 


Sc. 


VII. When decreets are obtained againſt 
any perſon, in proceſſes, where there is either 
no compearance made, or at leaſt no effectual 

leading for them; and yet, when they offer 
bills of ſuſpenſion of the charge on ſuch de- 
creets, the ſame are ſometimes refuſed; the 
debtor, in theſe caſes, behoves either to pay 
or go to priſon: and in theſe and the like ca- 
ſes, where people are compelled : by force of 
diligence to pay debts they think not juſt or 
not due, there is no remedy but to pay under 
proteſtation, That it 1s not voluntary, but by 
force of diligence z and that the payment ſhall 
infer no homologation, but that it may be en- 
tire for the payer to reduce the decreet, Sc. 
charged on, 


Iuſtrument by à debter againſt a creditor, 2 
be 2-0 of a controverted debt. 


AT- „Er. compeared perſonally A, Bos 

with us paſſed to the perſonal preſence of 
B, and there repreſented and declared, That 
albeit the ſaid. B had obtained a. decreet and 
ſentence at his inſtance againſt him, before the 
Lords of Council and Seſſion, [or ſheriffs of 
], whereby«he was, for the cauſes there- 
in ſpecified, decerned and ordained, &c. | Here 


take in the decerniture of the decreet t, and then _ 


ſay], 
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ſay], upon which decreet the ſaid B having 
raifed horning, and by virtue thereof cauſed 
charge the ſaid A, for eſchewing the danger 
thereof, he offered a bill of ſuſpenſion of the 
faid charge before the Lord , Ordi- 
nary on the bills for the time, which his Lord- 
ſhip thought fit to refuſe; yet nevertheleſs, 
and notwithſtanding thereof, the ſaid A de- 
elared, That he was convinced in his con- 
ſcience that the ſaid decreet was unjuſt, and 
neither founded upon law nor juſtice, and 
that he was wrongouſly compelled to pay the 
ſums therein contained by mere force of di- 
ligence, to ſhun impriſonment; and therefore 
he the ſaid A proteſted, | That his paying the 
ſums contained in the ſaid decreet ſhall no 
wiſe be interprered to be any homologation or 
approbation of the ſame, or of the diligence 
following thereupon; but that it may be lei- 
ſome and lawful to him to quarrel and reduce 
the ſame upon any competent grounds in law, 
and to inſiſt for, and recover repetition of the 
ſaid ſum, wrongouſly extorted from him vi e: 
metu carceris, in manner above mentioned, as 
accords of the law. Whercupon, Sc. 
VIII. A party in a proceſs, to whoſe oath 
an allegation or other point in diſpute is re- 
ferred, is ſometimes obliged to proteſt againſt 
the other party to furniſh him an act for his 

ning, in terms of the a 10. parl. 1680; 
which is done in manner following. 


Inſtrument 
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Infrument requiring an act to depone in a Proceſs. 
AT, Sc. compeared A, and paſſed with me 

Notary-public, c. to the perſonal pre- 
ſence of B, advocate and procurator [or agent 
and doer ] for C; and deſired and required the 
ſaid B, conform to the 1oth a#, parl. 1. . 
2. Ja. VIE to furniſh him the ſaid 4 with an 
act to depone in the cauſe purſued at the in- 
ſtance of the ſaid C againſt him, the libel be- 
ing referred to his oath, and the day of 
— aſſigned to him for that effect; which 
the ſaid B refuſed to do; wherefore the ſaid 
A proteſted, That he might be diſmiſſed and 
liberate from deponing therein, in reſpect he 
had made the foreſaid requiſition before any 
circumduction, and after the term aligned 


him to compear, in order to depone in the 
proceſs, was elapſed. Whereupon, Sc. 


IX. - Meſſengers have ſometimes occaſion to 
take inſtruments in the hands of a Notary up- 
on deforcement in the execution of their of- 
fice, and to proteſt, That the reſiſters and de- 
forcers may be liable in the pains of law; 
eſpecially in poindings, where he has the op- 
portunity of a Notary ; but in captions, when 
this opportunity cannot ſo well be had, his 
breaking his wand of peace in preſence of 
his con-urrences, and his own execution there- 


on, 1s ſufficient. 
B b Inſ:rumeat 
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Inſtrument of deforcement. 


AT. Sc. compeared A, meſſenger, and paſſed 
with us, at command of letters of horn- 

ing and poinding after mentioned, to the 
dwelling-houſe of B, and to the ground of 
the lands of „where there were ſeveral 
poindable goods and gear belonging to him; 
having in his hands the ſaid letters of horning 
and poinding, dated „and ſignet : 
at the inſtance of C, againſt the ſaid B, and 
execution of charge to make payment of 
the ſum of of principal, and annualrent 
thereof reſting unpaid and in time coming, 
contained in the ſaid letters, (the days where- 
of were long expired); and there, with his 
blazon diſplayed upon his breaſt, after exhi- 
biting and reading the ſaid letters of horning 
and poinding, and charge to make payment, 
the ſaid A, by virtue thereof, in his Majeſty's 
name and authority apprehended, and was go- 
ing about to poind the ſaid goods and gear 
belonging to the ſaid B; but he the ſaid B, 
in a moſt ſurious manner, did attack and aſ- 
{fault the ſaid A, meſſenger foreſaid, with his 
ſword, ſtaff, or other weapon, in the execution 
of his office, and beat, bru:ſed, and wound- 
ed him, to the effuſion of his blood: and 
therefore the ſaid A, meſſenger forcſaid, in 
regard he was forcibly reſiſted and deforced 
in the execution of his oface, in manner fore- 
ſal l, did break his wand of peace, and pro- 
| telted, 
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teſted, That the ſaid B, the defo cer, had in- 


curred and might be liable in the pains and 


penalties of law provided and agcuſtomed in 
the like caſes. Whereupon, Sc. 


SECT. i 
Of inſtruments in deſuetruce. 


INIIE following inſtruments are ſuch as 
rarely occur in practice, or {uch as are 
entirely in deſuetude; of whch neverthelets it 
1s thought proper to exhibit ſome ſpecimens. 
Of the firit fort are inſtruments of intima— 
tion of a gift of marriage, and that on going; 
to kirk and market. Thoſe enti ely in diſuſe 
are inſtruments of inſtitution and of appeal. 
In the diſtribution of the lands of Scotland 
by King Malcolm Kenmore to bis ſubjects, 
he relerved the ward and marriage of their 
heirs z whereby there was introduced a caſual- 
ty due to the ſuperior of ward-hollings, That 
if the vaſſal die, and he whotucceeds him be 
unmarried, whether he be minor or major, 
the ſuperior gets the avail of his „marriage 
by which is underſtood, the valve cf his 
tocher. Among the many teaſons gwen for 
this caſualty, my Lord Stair ſeems to incline 
to the following one: T hat by the nature of 
ward-holding, as it was when firſt introduced, 
being for military ſervice, and being a gratui— 
tous donation, that ſervice was not 28 an e- 
B b 2 qui alent 
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Guivalent cauſe, ſeeing the occaſions of the 
war were uncertain, but was as a grateful ac- 
knowledgment of the vaſſal; and therefore, 
when the vaſſal was not in capacity for ſervice 
in war, the ſuperior reſumed his fee into his 
own hand, during the vaſſal's minority, and was 
not thereby obliged to aliment the heir; as 
appeareth by the 44 25. parl. 1491, ordain- 
ing wardators, that is, all having right to. the 
ward of a vaſſal's heir, whether ſuperior, or 
donatar, or aſſignee, to give a reaſonable living 
for ſuſtentation of the heir, according to the 
quantity of the heritage, if the heir hath no 
blench or fen lands to ſuſtain him on. So that 
before this act the heir had no aliment out of 
his fee during his minority; and by the act 
he had no aliment from the ſuperior, if he 
had feu or blench lands to ſuſtain himſelf: 

ſo that formerly the heirs of ward-vaſſals were 
redacted to extreme penury in their minority, 
if they had nothing elſe but their ward-fee. 

For remeid whereof, mutual burdens were 
introduced upon the ward-fee, viz. That the 
ſuperior ſhould aliment his minor vaſſal, and 
yet, in recompenſe thereof, he ſhould have 
the avail of his tocher; but being obliged 
to aliment the heir, :and not to ahment him 
and his family when he was married, there- 
fore his tocher belonged to himſelf ad ſuſti- 
nend enera matrimonli, till he came to majority, 
and might enter to his fee, and have the full 
proſits thereof. 

The avail of which tocher hath certainly 
been 
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been of old the tocher the vaſſal got, where- 
in the ſuperior had this juſt intereſt, that if 
his vaſſel ſhould imprudently matry, getting 
too ſmall a tocher, that therefore the {uperior - 
might offer him a match with a better tocher 
and if he refuſed it, and married the other, 
the avail ſhould be eſteemed as equivalent to 


the tocher he might have had; and that in 


conſideration not only of his ward-fee, but of 
all other his eſtate, real and perſonal : which 
was very rational, and ſuitable to the time 
that the avail of marriave was introduced, 
when perſonal debts were very rare, and there- 
fore the vaſſal might well pay the avail of his 
marriage when he came to his . without 
any exceſſive burden. 

But fince perſonal debts came to be ſo — 


quent, the avail of marriage is only in relatio 


to the free eſtate, real or perſonal, of the 
vaſſal. And cuſtom hath fixed the ſingle a- 
vail about two years free rent of the vaſſal, 
wherein there is a latitude to the Lords, to 
_— according to their circumſtances. And 

as to the double avail, it never exceeds three 
years free rent: and my Lord Stair adds, it 
ts ſo little favourable, and hath ſo many ſo- 
lemnities, that he never obſerved, ſince the 
inſtitution of the college of juſtice, - the 
double avail to be found due, the method 
of obtaining it being fo contrary to all the 
deſigns pretended for this caſualty: © for 
therein the ſuperior, or his donatar, do never 
offer a match which he belicves the vaſſal will 

=> Bb 3 accept, 
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accept, but of deſign to get a double avail; 
wherein nothing appears of tutorial truſt, or of 
that ſtrict confidence between ſuperiors and 
vaſlals, nor any thing to prevent marrying 
with an unfriendly family. 

But the fingle avail 1s favourable, as a real 
burden upon the fee, and hath for recom- 
penſe the aliment of the vaſſal's heir; and is a 
burden which the vaſſal may bear without 
hazard of ruin, or great diſtreſs, being oft- 
times within the value of the tocher the val. 
ſal gets, and never above what by prudent 
management he might get : ſo that though 
the vaſſal marry an heritrix of a great eſtate, 
and ſhe diſpone the fame to her huſband, yet 
he pays no more; as was found 14th June 
1673, Gibſon contra Ramſay, And there is 
no extenſion upon the conſideration of his 
perſonal qualifications, by-his birth, beauty, 
vigour, or reputation; but only in conſidera- 
tion of his eſtate; wherein the tocher is not 
accounted apy part of his eſtate, becauſe the 
avail comes in place of it. 

That the burden of the avail of marriage 
may be eaſy, albeit a vaſſal have many ward- 
tees holden of the ſame ſuperior, or of dit- 
terent ſuperiors, he is liable but for one a- 
vail; and that to the king, if he be one of his 
ſaperiors ; or otherwiſe to the eldeſt ſuperior : 
but if the king acquire a ſuperiority, by buy- 
4ng the ſame, it is in privato palrimonio, and 
therein ulilur jure communi, and doth not ex- 
clude an elder Joperior; and the ſuperior to 

whom 
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whom the marriage is due, is only liable for 
maintenance of the heir; which is a further evi- 
dence of the true riſe and deſign of this caſualty. 
There is no marriage due, if the vaſſal's 
heir-apparent was married in his predeceſſor's 
lifetime; which gave occaſion: to think, that 
the ariſe of this caſualty was by the tutorial 
power of the ſuperior, which being excluded 
by the lawful adminiſtration of the father, 
the ſuperior could not claim his vaſſal's tocher 
for his neglect or contempt. But this is too 
narrow a ground: for though the vaſſaPs pre- 
deceſſor be not his father nor grandfather, 
but a collateral, there is no tocher due. But 
the true cauſe is evident enough, That here the 
vaſſal's heir (while in ward) hath no tocher to 
expect, being married already, and ordinaril 
his tocher applied for his predeceſſor's debt; 
and therefore a ſuperior cannot claim a tocher 
where the vaſſal can have none. Nor could he 
claim a tocher, if it were known that his vaſlal 
were impotent, and incapable of marriage. 
The confidence betwixt ſuperiors and vaſ- 
ſals makes the feudal contract to be uberri- 
me fidei, moſt excluſive of all rigour and 
fraud: and therefore, if a vaſſal ſhall: by pre- 
cipitation marry his apparent heir, when- he 
is moribundus, without treaty or public pro- 
clamations, the heir 1s liable for a marriage, 
although he was married before his predeceſ- 
ſor's death; as was found in the caſe of the 
Lord Colvil of Cleiſh, 2oth February 16674 
much more if the vaſlal marry his * 
eir 
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heir before he attain to the marriageable 
age, which in males is eſteemed fourteen 
complete, and in females welve complete. 
And although all formalities were obſerved, 
yet it were juſtly to be accounted a fraudu- 
lent deſign to elude the avail of his mar- 
riage; or if the heir were of that vigour that 
he did marry himſelf, or his tutors did mar- 
ry him before he were fourteen complete, the 
avail of his marriage would be due: or, if, 
during the ward, the heir ſhould acquire a 
ward; eſtate holding of the King, it would 
not exclude his other ſuperior, but would 
juſtly make him liable both to him and to 
the King, and might well be extended to two 
years rent to either ſuperior: whereas other 
double avails upon requiſition are never to 
be extended above three years free rent; fot 
theſe are never without fraud, albeit they have 
been hitherto ſtill excluded upon informalities. 
The form of requifition made by the fupe- 
rior to his vaſfal to marry, is thus: The fupe- 
rior, or his donatar, or tneir aſſignees, by 
themſelves or their lawful procurators, go to 
the heir perſonally, if he can be apprehend- 
ed, or to his dwelling- place, and offers him 
a wife, expreſsly of the like degree and qua- 
lity with himfelf, and with whom he may 
marry without diſparagement ; and requires 
the ſaid heir to appoint a day, in ſuch a kirk, 
for celebrating the marriage. H the heir re. 
fuſe to appoint a day, the ſuperior, or thoſe 
who- have right from him, may deſign the 


day, 
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day, providing there be thirty days freeafter 
the requiſition; and that day the ſupeftor 
muſt promiſe to have the woman offered 
ready in the ſaid kirk. If it be a donatar, or 
his aſſignee, who requires, he ought firſt to 
inſtruct his title to the heir, that he may know 
that he has right to require; and ſo muſt ſhow 
his gift or aſſignation to him, and cauſe read 
over the ſame. When the day appointed for 
celebrating the marriage comes, he muſt bring 
her with him whom he offered, who muſt 
ſignify that ſame time that ſhe is ready to ful- 
fil what was promiſed in her name; and {he 
muſt attend in the church till one o'clock at- 
ter noon, that all action of ſubterfuge may be 
taken away; but longer attendance is not re- 
quiſite. 

If the heir of the vaſſal required, com- 
pears not, or, compearing, refuſes to marry 
the woman offered; the ſuperior, or he who 
has right from him, takes inſtruments upon 
theſe things which were done and ſaid, and 
proteſts for the ſingle and double avail of the 
marriage. Nothing is admitted to be pro- 
ven by witneſſes, but by the ſolemnity of the 


inſtrument of a Notary before witneſſes. 


Inſtrument of intimation cf a gift of marriage, 
and offer of a perſon agreeable. 


N Dei nomine, Amen, &c. compeared per- 


ſonally A, as procurator for, and in 1 
an 
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and behalf of B, in whoſe favour the gift of 
the marriage after expreſſed is given and 
2 and in name and behalf of C his law. 

ul daughter, whoſe procuratory was ſuffi- 
ciently known to me Notary- public in manner 
after rehearſed; and paſſed to the perſonal pre- 
lence of D, having and holding in his hands 
a certain gift and diſpoſition, made and grant- 
ed to the ſaid B, by E, ſuperior of the ſaid 
D his lands of , and others therein ſpe- 
cified, of the marriage of the ſaid D, and all 
profits and commodities thereto pertaining, 
dated „together with a procuratory 
granted by the ſaid B and C to the laid A, 
to the effect after mentioned, dated 
and there, after public reading of the faid 
gift and procuratory in preſence of the ſaid 
D, and delivering him an atteſted authentic 
double of the ſaid gift under my ſign and 
ſubſcription- manual, which was left wich the 
ſaid D, the ſaid 4, as procurator foieſaid, 
made due and lawful intimation to him of 
the foreſaid gift of his marriage, and alſo of- 
tered the faid C to him in marriage, as a per- 
ſon agreeable, without diſgrace or diſparage- 
ment, and required and deſired him to take 
her in marriage, and to ſolemnize the fame in 
face eccigſiæ, with all ſolemnities uſual; and, 
for the better effectuating thereof, aſſigned 
and appointed the day of next, 
betwixt the riſing and ſetting of the ſun, for 
an interview and conference to be had there- 
upon, betwixt the faid D and C, within by 
| O 
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Old kirk of Edinburgh, at that place thereof 
where the Earl of Murray's tomb is ſituated, 

as an indifferent, ſafe, and convenient place 
for both parties to meet and treat as effeirs, 
and thereupon to make, grant, and ſubſcribe 
ſufficient contratts-matrimonial, containing 
all clauſes requiſite, with a ſuficient Jointure 
therein, to the value of the third of the ſaid 
D his rents, to be provided to the ſaid C as 
party agreeable aforeſaid ; otherwiſe deſired 
the ſaid D himſelf would nominate and ap- 
point ſome ſpecial time and place, lawful and 
convenient, to the effect foreſaid, which the 
ſaid A, in name and behalf of the ſaid C and 
B, promiſed to keep and obſerve for their 
parts: and in reſpect the ſaid D made no an- 
ſwer, either of promiſe to obſerve and keep 
the faid day and place, or nomination of any 
other, neither refuſed the ſamen offer made 
aforeſaid, therefore the ſaid A, procurator 
toreſaid, proteſted ſolemnly, That the ſamen 
might be holden as a refuſal, and proteſted 
for the ſingle and double aviil of the ſaid D 
his marriage, and profits thereof, to be paid 
to the ſaid B as having right in manner fore- 
faid, as accords of the law. Upon whilk, Se. | 


U. We are informed by Stair ind Mac- 
kenzie, that by ancient cuſtom, time out of 
mind, and not by ſtatute or written law, a 
man cannot diſpone his heritage upon death- 
bed in prejudice of his heirs. The reaſon of 
this cuſtom may be conjectured, not only 

| from 


300 The Office of a Notary public Part Il. 


from the nature of feudal rights, not diſpo- 
ſable by teſtaments, but only by inveſtiture; 
bur alſo for public utility: ſo jealous was our 
law of the importunity of — and 
friends, and of the weakneſs of mankind un- 
der ſuch diſtempers, the mind being eaſily 
affected with the trouble of the body, and ſo 
eaſy to be wrought upon by inſinuations or 


importunities, to do deeds contrary to their 


intereſt and former reſolutions. And there 
fore, if a man has made any right in preju- 
dice of his heir after contracting ſickneſs, 
though he was found in his judgment for the 
time, and continued ſo for a very long time 
thereafter; yet this right would be reduced, 
as done in leo, or upon deathbed, either at 
the inſtance of the apparent heir, or at the 
inſtance of the apparent heir's creditors: and 
it is ſufficient to prove, that he was ſick in- 


continently before the diſpoſition quarrelled, 


without proving that he died of that ſickneſs, 
or was ſick the very time of the diſpoſition. 
If thereafter the maker of ſuch a right 
comes to kirk and market unſupported, the 
law preſumes that the maker was reronvale- 
ſced, and ſo the deeds reconvaleſce with him. 
But fince the law has fixed on kirk and mar- 
ket, as open places where the diſponer may 
be ſeen by all men, and by unſuſpected wit- 
neſſes ; equivalent acts, as going to pay vi- 
ſits, though at a greater diſtance, will not be 
ſuſtained. And this going to kirk and mar- 


ket muit be when people are convened in 
| the 
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the kirk or kirk-yard, for ſome civil or ec- 
cleſiaſtic end, or when they gathered toge- 
ther in public market; otherwiſe picked out 
witneſſes may be choſen to wait upon the par- 
ty to the kirk and market-place, which in 
many caſes will be very private, and will not 
expoſe the party to public view. For remeid 
whereof, the Lords of Seſſion, by their act of 
ſederunt 29th February 1692, © taking to 
their ſerious conſideration, That the excel- 
e lent law of deathbed, ſecuring mens inhe- 
e ritances from being alienated at that time, 
«© may happen to be fruſtrate and evacuate, 
„if their coming to church or market be 
not done in ſuch a public and folemn man- 
e ner, as may give ſome evidence of their 
© reconvaleſcence without ſupportation or 
e ſtraining of nature ; and ſceing ſome may 
think it ſufficient, if parties, after ſub- 
„ſcribing ſuch diſpoſitions, come to the 
church at any time, and make a turn or 
„ two therein, though there were no con- 
e gregation at the time; and likewiſe if they 
make any merchandiſe privily in a ſhop or 
crame, or come to the market-place when 
„there is no public market; and all this 
performed before their own picked out wit- 
ce nefſes, brought along with the party in 
© whoſe favour the diſpoſition is made; that 
& the ſtate and condition of his health or 
e ſickneſs may be alle little under the view 
e and conſideration of other indifferent per- 
“ ſons as can be; the occaſion of which miſ- 
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take might have been, that formerly there 


were public prayers, morning and evening, 


in the church, in many places, to which 


thoſe who apprehended any controverſy 
might ariſe upon the validity of their diſ- 
poſitions, were accuſtomed to come at the 


time of prayer, and ſome thought they 


might come to the church, though there 
were no public meeting thereat, ſince theſe 
public prayers were not accuſtomed, and 
to take inſtruments upon their appearing 
thereat : for remeid whereof, the Lords 
declare, they will not ſuſtain any ſuch par- 
ty's going to church and market, where it 
is proven that he was ſick before his ſubſcri- 
bing the diſpoſition quarrelled as done in 
leclo, unleſs it be performed in the day- time, 
and when people are gathered together in 
the church or church-yard for any public 
meeting, civil or eccleſiaſtic, or when 
people are gathered together in the mar- 
ket-· place for public market; and further 
declare, Whenſoever inſtruments are taken, 
for the end foreſaid, that the ſaid inſtru- 
ment do expreſsly bear, That it was taken 
in the audience and view of the people ga- 
thered together as aforeſaid, otherwiſe the 
Lords will kave no regard to the ſaid in- 
ſtrument.” 

And further, the parliament 1696, for 


clearing queſtions ariſing concerning deeds 


u 


pon deathbed, did, by 4? 4. ſtatute, * That 


„ jr-ſhall be a ſufficient exception to exclude 


* 
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« the reaſon of deathbed, as to all bonds, 
« diſpoſitions, and other rights to be grant- 
ed by any perſon after ſickneſs, That he, 
« the granter, lived threeſcore days after ma- 
king of theſe deeds, albeit during that 
time he went not to kirk or market. And 
this is without prejudice to reduce theſe 
rights for this reaſon, That the perſon. was 
jo affected by the ſickneſs at the time of 
granting them, that he was not of ſound 
judgment and underſtanding.” Neverthe- 
lee, in order to fake the deed the more ſecure, 
and in caſe the granter ſhould not live out 
the ſixty days, if he goes to kirk and mar- 
ket unſupported, and takes inſtruments there- 
upon, at each of the ſaid places, in the 
hands of a Notary-public, in preſence of fa- 
mous witneſſes, and in the audience and 
view of the people gathered together, the 
diſpoſition or other writ will be valid. 


Inſtrument upon a ferſeu's' going to kirk and 
market, 


T, Sc. compeared perſonally A, granter 

of the diſpoſition after mentioned, and 
paſſed with me and the ſaid witneſſes, unſup- 
ported, helped, or aftiſted any manner of way, 
to the —— church of , and there abode 
and continued for above an hour and an half, 
and heard ——, miniſter of the ſaid church, 
ra pray, and expound the {ſcriptures 
LCM and, 
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and, after ſermon was ended, and at the ſe- 
paration and diſſolving of the congregation, 
did exhibit and preſent to us the ſaid Nota- 
ry-public and witneſſes, in the preſence and 
audience of many people ſtanding by, a diſ- 

poſition made and granted by the ſaid A, to 
and in favour of B, of the date the 
day of years; whereby (for the cauſes 
therein ſpecified) the ſaid A fold, annailzied, 
and diſponed, from him, his heirs, and all 
others his aſſignees, to and in favour of the 
ſaid B, his heirs and aſſignees whatſomever, 
all and haill Here inert the lands] lying with- 
in the Parochin of , and ſheriffdom of 
„together with all right, title, and in- 
tereſt, claim of right, property, and poſſeſ- 
fion, petitor and poſſeſſor, which the ſaid 4, 
and his predeceſſors, cedents, and authors, 
heirs and ſucceſſors, had, have, or any wiſe 
may have, claim, or pretend to the lands 
and others above diſponed, or to any part or 
portion thereof, at any time bygone or to 
come: After exhibition, production, and in- 
ſpection of the ſaid diſpoſition, in preſence 
of me Notary- public and witneſſes after men: 
tioned, and in the preſence and audience of 
many people ſtanding by, the ſaid A decla- 
red it was truly ſubſcribed by him of the 
date the fame bears. And ſicklike, the ſaid 
A did comprar, upon the —— day of 
and year foreſaid, in preſence of me the ſaid 
Notary public and witneſſcs after expreſſed, 
and with us 1 unſupported, helped, or 
albſted 
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aſſiſted any manner of way, to the cloth mar- 
ket of —, ſtanding in the thereof; 
(market · time of day), when the people were 
fully convened ; and there did buy ſome cloth 
and ſtockings, and thereafter did. again pro- 
duce and exhibit the diſpoſition above writ- 
ten, and declared ut ſupra in our preſence, 
and alto in the preſence and audience of a 
great many other people ſtanding by. And 
upon ülk ane of the ſaid - and days 
bf , and year foreſaid, the ſaid A did re- 
turm from-the Aid. chürch and market, reſpe- 
oe and fuccefſe?, unſupported, helped, or 
aſſiſted any ananger of way; and at ilk ane of 
the ſaid kirk and maket, upon the reſpective 
days above expreſſed, the ſaid A did proteſt, 
That, — hceihad come to the ſaid places 
upon his on fret, without any help or ſup- 
port whatſoever, that, conform to the laws 
of this kingdom, and particularly the act of 
dederunt 1692, the ſaid diſpoſition was and 
might be holden and repute, in all time co- 
ming, an true, valid, and effectual deed. 
Whereupon,. and all and: ſundry the premiſ 
des; the ſaid A, at ilk ane of - the ſaid kirk and 
market, upon the reſpective days above writ- 
ten, aſked and” took inftruments, in the hands 
of me Notary- public fubſcribing, INT at 
the ſeparation of the ſaid congregation, an 
in the face of the ſaĩd public market, in che pre- 
ſence and audience ot the ſaid witneſſes, and ma- 
ny ocher people convened at alk ane of. che ſaicl 
places for the time. Theſe things were act- 
e Cc 3 ed 
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ed and done, at the ſaid church, in preſence, 
view, and audience of the people convened for 
the time to hear divine ſervice, upon the ſaid 

— day of „and year foreſaid, betwixt 
the hours of —— and —— before noon ; and 
at the ſaid market, in view and audience of the 
people there convened, upon the ſaid ——day 
of , and year of God above written, be- 
twixt the hours of and alſo before 
noon, and that alſo before and i in preſence of 
the witneſſes under written reſpechuè, viz. at 
the ſaid church, B and C, and at the ſaid mar- 
ket, D and E, witneſſes. to the haill pre- 
miles bell called ang n theo 114 


II.. After che Aena of "wry woes ahe 
moderator abd members of the preſbytery 
came in place of the biſnop: and therefore, 
when a patron, upon the vacancy of a church, 
did preſent a perſon in terms of law to the 
preſbytery, in order that they might try his 
qualifications: if they t him qualified, 
they admitted him to — by their let- 
ters of collation; and in the end of theſe let- 
ters there was a precept, directed to ſome two 
or three of the preſbytery, to go to the va- 
cant church, and enter the perſon collated 
thereto, as alſo to the manſe and glebe, and 
to the modified ſtipend, and tithes, parſonage 
and vicarage 3 — which the 1ntrant took 
inſtruments in the hands of a Notary. But 
now W ch is naniaftcd: _ way of act in the 
from Semi hoot 23 
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preſbytery.: nevertheleſs I thought it not a- 
mils o en this — woe ,; 


ic) 711 291 21 


3 nnen of inflitution of a miniſter. 
AT, Ge. compeared perſonally a Reverend 
brother in Chriſt, Mr A, miniſter of the 
goſpel at ——, to whom the precept of inſti- 
tution contained in the letters of - collation af- 
ter ſpecified is directed in manner after men- 
tioned; together alſo with another Reverend 
brother in Chriſt, Mr B, in whoſe favour the 
ſaid collation and precept of inſtitution is 
granted; and paſſed with me the ſaid Notary- 
public; and witneſſes under written, accom- 
panied with moſt of the heritors of the pariſn 
of ——; to the pariſh-church thereof; and 
there the ſaid Mr A prayed, preached, and 
made an excellent ſermon, ſuitable to the oc- 
caſion; and, after divine feryice was ended, 
be did exhibit and produce, in preſence of 
us the ſaid Notary- public and witneſſes, and 
alſo in preſence of the ſaid heritors and co 
gregation, convened at the time, letters of 
collation, containing the precept of inſtitution 
under written, made and granted by a Reve- 
rend brother in Chriſt, Mr C miniſter of the 
goſpel at ——, moderator of the. preſbytery 
of ——, and the remanent Reverend brethren 
and members of the ſaid preſbytery, —— 
vour of the ſaid Mr B, of the date 
and containing the precept of inſtitution 5 
| 4 er 
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der written; mentioning, That forafmuchaz 


an Noble aud Potent Earl, D Earl of 
undoubted patron of the ſaid pariſh of, 


by his letters of preſentation, of the date the 
day of —— years, for the cauſes there- 


in ſpecified, had nominated and preſented the 


faid Mr B to be miniſter of God's word with-' 


in the ſaid pariſh of I and to the haill 


conſtant Wea) a and modified ſtipend, both par- 
ſonage and vicarge, of the ſaid puriſh, 
the manſe, glebe, yards, houſes, biggings, and 
pertinents thereof, during all the days of his 
iifetime, now vacant, and in the hands, and 


at the diſpoſal lr 7 77 7 DAI the faid 
fion}]: 


Noble Earl, by the death {or tranſports 
of Mr:C, late miniſter and incum betit thereat 
and deſired and required the ſaid Re verend 
moderator, and remanent hrethren and mem- 
ders of the ſaid preſpytery, to try and examine 
the qualifications, literature, and conver ſation 


of the ſaid Mr B, andi his abilities to diſcharge 


the office of a miniſter within the ſaid church 
and pariſh of ——, and, being qualified, to 
eive and admit him thereto : and accor- 
by the ſaid Reverend moderator, and re- 
manent brethren and members of the ſaid 
preſbytery, having examined and med the 
gualifications, literature, and converfation of 
the ſaid Mr B, conform to che acts of the 
general aſſembly of the kirk of Seetland, 
found him meet, able, and qualified, to uſe 
and diſcharge the office and function of a 
poly in the church of God, and: therefore 
admitted 


and 40 
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admitted him as miniſter at the fail kirk: 
of ——,, and in and to all and haull the con- 
ſtant local modified ſtipend, both parſonage 
and vicarge, of the ſaid kirk of ——, and in 
and to the manſe and glebe, with houſes, 
biggings, yards, and haill parts, pendicles, and 
pertinents thereof, during his lifetime, and 
ſerving the cure at the ſaid kirk, as ſaid is; 
as the ſaid letters of preſentation, of the date 
foreſaid, with the letters of collation, con- 
taining therein the precept ofi nſtitution un- 
der written, at more length p ts. Which 
letters of collation the ſaid Mr A gave and 
delivered to me the faid Notary-public, to 
be openly read and publiſhed, in preſence of 
the ſaid witneſſes, heritors, and congregation, 
convened for the time; and all which accor- 
dingiy I did. Of the which precept of in- 
ſtitution, contained in the ſaid letters of col - 
lation, the tenor follows: And to the effect the 
ſaid Mr B may have inſtitution in the fore- 
ſaid kirk, and be put in the poſſeſſion of 
the manſe, glebe, office-houſes, and per- 
tinents thereto belonging, we the ſaid mode- 
rator and remanent brethren of the ſaid preſ- 
bytery of „require you D miniſter at 
:, clected and choſen by us to that effect, 
to paſs, with the ſaid Mr B, to the ſaid Kirk. 
of -——, upon a lawful and convenient. day, 
and there to give inſtitution to the ſaid Mr 
B, as miniſter of the ſaid kirk, by delivering 
to ham the Holy Bible, or book of God, with. 
the keys of the church-door thereof, and _ 
RY ab rea 
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real and actual poſſeſſion of all and haill the 


foreſaid local and modified ſtipend, manſe, 


glebe, office-houſes, and pertinents thereof, a- 
bove expreſſed, by delivering to him earth and 
ſtone of the ground of the ſaid manſe and glebe, 
to be bruiked, enjoyed, and poſſeſſed by him, 
as freely as any miniſter heretofore bruiked 
enjoyed, and poſſeſſed the ſame, and tliat du- 
ring all the days of his lifetime, and ſerving 
the cure at the ſaid church, wherethrough he 
may be ' anfwered, ' obeyed, and paid of the 
haill fruits and duties, great and ſmall, of the 
ſaid benefice, the crop and year of God —, 
and in all time coming during the ſpace fore- 
ſaid; after the form and tenor of the ſaid let- 
ters of preſentation above written; and theſe 
our letters of collation, and this our precept 
of inſtitution, in all points. The which to 
do, we commit to you our full power, by 
theſe preſents... | Regiſtration and concluſion as in 
the precept, and. then ſay}, Sic ſubſcribitur, E 
moderator, F G, H 1, K IL, witneſſes. 
ter the reading and publiſhing of the which 
letters of collation, and precept of inſtitution 
above written, the ſaid Mr A, by virtue there- 
of, in preſence of me the ſaid Notary-public 
and witneſſes under written, and of the heri- 
tors, elders, and pariſhioners there convened, 
received and admitted the ſaid Mr B, there 
perſonally preſent, to be miniſter at the ſaid 
kirk of ——;, by delivering to him the Holy 
Bible, or book of God, who accepted there- 
of, with the keys of the door of the _ 
6.” | kir 3 
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kirk ; charging him, in the name of God, to 
uſe, diſcharge, and exerciſe the office and func- 
tion of a faithful miniſter and paſtor within 
the pariſh foreſaid; and thereafter received 
the promiſe of ſome of the heritors, elders, 
and pariſhioners of the ſaid pariſh, in name 
of the reſt, for their obedience to the ſaid 
Mr B, and concurrence with him in the work 
of his miniſtry : and thereafter paſſed to the 
ground of the ſaid manſe and glebe, pertain- 
ing and belonging to the ſaid kirk, and there 
gave to the ſaid Mr B, perſonally preſent, and 
accepting, as ſaid is, real, actual, and corporal 
ſſeſſion thereof, and of the conſtant local 
and modified ſtipend of the ſaid pariſh, both 
parſonage and vicarage, and with free iſh and 
entry, and all other commodities and privi- 
leges - whatſoever thereto belonging, by deli- 
very into his hands of earth and ſtone of the 
ground of the ſaid manſe and glebe, with the 
ordinary and uſual ſolemnities; after the form 
and tenor of the ſaid letters of preſentation, 
and letters of collation, and precept of inſti- 
tution above expreſled, and daily cuſtom ob- 
| ſerved in the like caſes, in all points, none 
oppoſing or contradicting the ſame. Where- 
upon, and all and ſundry the premiſſes, the 
ſaid Mr B aſked and took inſtruments, &c. 


By an article of the claim of right, in the 
year 1689, it is declared, That the ſubject 
hath full privilege to proteſt to king and par- 
lament for remedy in law againft the ſenten- 

ces 
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ces of the Lords of Seſſion, provided theſe 
proteſts ſtop not the execution of the erer 


ounced, 


According to which law, both er and 


| defenders, who conceived tliemſelves leſed, 


and deſigned to make uſe of this privilege, 
did proteſt, m this manner. Within the ſpace 
of ten days after pronouncing the ſentence 
complained of, the party leſed, or an attorney, 
by a writing under his hand, impowered to 


proteſt, did compear at the mner-houſe bar, 


while the Lords were ſitting, and produced a 
writ, figned by himſelf or his conſtituent, 
mentioning one or more of the reaſons for 
which he conceived theſe interlocutors ſhould 


be reverſed; and, for remedy in law againſt 
the ſame, the party, or an attorney in his 
name, proteſted to king and parliament; and 
thereupon craved inſtruments of court. Which 
written proteſtation, with a piece of money 


in name of inſtrument- money, was delivered 
to the clerk to the proceſs, or to any other of 


the inner-houſe clerks: and the Lords did 
admit the proteſtation. But becauſe the clerks 
did not give extracts of ſuch inſtruments, 
without ſpecial orders from the Lords, the 
party proteſting brought with him a Notary, 


in whoſe hands likewiſe he took inſtruments, 
before witneſſes preſent. And this was the 
manner uſed in proſecuting of the appeal be- 


fore the union, and was ſo preſcribed by 44 


2. parl. 1695. But now, 
Since the union of the two kingdoms, the 
| proteſtation 
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proteſtation or appeal for remedy in law, is 
proſecuted before the Lords Spiritual and 
Temporal in the parliament of Great Britain 
aſſembled, and the action thereon is preſcribed 
by the laws of South Britain: ſo that the in- 
ſtrument of proteſt before noticed is now 
wholly in deſuetude. However, a ſpecimen 
is ſubjoined. | 


Inſtrument of appeal. 


T , Sc. The which day, in preſence 
of the Right Honourable the Lords of 
Council and Seflion, fitting in judgment with- 
in the new ſeſſion-houſe of the burgh of E- 
dinburgh, in the parliament- cloſe, and alſo 

in preſence of me Notary- public ſubſcribing, 

tand witneſſes after named, compeared per- 
fonally A of (a), and chere repreſented, 
That it was declared by the claim of ri2ht, that 
it is the right and privilege of the 1ubjects, to 
proteſt for remeid of law to the king and par- 
lament, againſt the ſentences pronounced by 
the ſaid Lords of ſeſſion; and he conceiving 
himſelf leſed by a ſentence or interlocutor 
pronounced by the ſaid Lords, in the pro- 
ceſs and action commenced and depending 
before their Lordſnips, at the inſtance of D, 

againſt the ſaid A, upon the day of —, 


(a) Or, „B, as procurator and attorney, ſpecially con- 
e ſtitute by of to the effect under wüten, con- 
form to the letters of procuratory and : attorneꝝ granted 
_ 1 of date the day of wa 


D d whereby 
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whereby the ſaid Lords, & c. [Here take in 
the-interlocutor], and that notwithſtanding of 
all the grounds 1n law to the contray founded 
upon, and advanced by his lawyers, in the 
minutes of proceſs, informations, and reclaim- 
ing petitions given in to the ſaid Lords, for 
him, againſt the ſaid D, in the proceſs above 
mentioned: and therefore the ſaid A (a) did 
appeal from the ſaid Lords of Council and 
Seſſion, to his Majeſty and the Peers of the 
kingdom of Great Britain in parliament aſ- 
ſembled, and proteſted for remeid of law, 
and that the ſaid ſentence or interlocutor might 
be reviewed and reverſed by his Majeſty and 
his faid peers, as accords of law: an copy or 
ichedule of which appeal and proteſtation (5), 
the ſaid A preſented and gave in to Mr ——, 
one of the principal clerks of ſeſſion, and clerk 
to the ſaid proceſs; and thereupon took in- 
ſtruments in his hands, and alſo in the hands 
of me Notary-public ſubſcribing. Theſe things 
were acted and done, publicly, in the audience 
of the ſaid Lords fitting in judgment, as ſaid 
is, in the new ſeſſion-houſe of the burgh of 
betwixt the hours of and 
befort noon, place, day, month, Sc. 


Ia _ Havine now finiſhed the matter of inſtru- 
ments, both as to heritable and pertonal 


(a) Or, , as procurator foreſaid.“ 


(%) Or, if there be a procurator, ſay, „with the ſaid 
« letters f procuratory or attorney, the laid , &c,” 


rights, 
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rights, I ſhall, in the next place, by way 
ot ConcLus1oN, give ſome advices to No- 
taries in relation to a right diſcharge of their 
duty, and at the ſame time take occaſion to 
conſider the ſeveral puniſhments the law in- 
flicts upon ſuch Notaries as tranſgreſs in the 
practice of their employment. 


CONCLUSTOXN. 


Adrice to Notaries for right diſcharging their 
duty : wherein is ſhewn the puniſhment the law 
tnfiifis upon them, when they offend and tranſ- 
greſs in the practice of their employment. 


$ 1. UR kings and rulers have provided 
| divers good remedies againſt the 
evil which falſe Notaries, called by the civi- 
lians Notarii putativi, or others who were le- 
gally created, but were diſhoneſt, might do 
to the republic: As, firſt, by at 64. farl. 
1503, the biſhops are ordered to call before 
them the Notarics within their dioceſe, and 
to take inquiſition of their demeanour and 
fame, and to dep: ive the culpable, and to pu- 
niſh them according to their demerit. And 
moreover, the biſhops are ordained to take 
inquiſition of them that ule falſe inſtruments, 
and, where 1t belongs to their office, to pu- 
niſn them, or to lend them to the king. Vid. 


ſupra, p. 20. & 28. EOS 
* D d 2 Q 
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$ 2. About the year 1540, it was obſerved, 
thac, for covering fraud and falſehood, and to 
hinder the villany to be diſcovered, the falſe 

Notaries did vary their manual ſign and ſub- 
ſcription. To put a ftop to this undue prac- 
tice, by af 76. of the parliament held that 
year, the ſheriff is ordained to call before him 
all laic Notaries within his ſheriffdom, and 
to have a book, in which the Notaries to be 
admitted are to write their ſubſcription and 
ſign manual, ſicklike as they ſubſcribe all in- 
ſtruments, and as they will uſe in time co- 
ming; otherwiſe their inſtruments ſhall make 
no faith. And the ordinarics are ordered to 
do the like, with reſpect to Notaries within 
their dioceſe who are ſpiritual Men. Vid. ſupra, 
P. 21. & 24. And by 2# 79. parl. 1563, the 
Lords of Seſſion are ordered, when they ad- 
mit Notaries, (for that act gives to them the 
authority and juriſdiction), to cauſe regiſtrate 
their ſign and ſubſcription which they ſhall 
ule after their admiſtion. Yide ſupra, p. 25. 

G inſra, I 5. 

As alfo, it appeared, that many Notaries 
had vitiated their protocol-books, by riving 
the leaves out of them, and by writing falle 
inſtruments upon the blank paper, or by in- 
ſerting of ſheers of paper whereupon inſtru- 

ments were falſified by alteration of the dates 
of inſtruments; wherethrough the lieges were 
much damnified. For remedying this evil in 
fome meaſure, by 4 43. parl. 1555, all No- 


taries are ordered to B. before the Lords 
of 
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of Seſſion, bringing with them their proto- 
cols, to be marked by the Lords, the le 
numbered, and the blanks marked, Ge. 
Vid. pra, p p. 24. 34. and by af 45. park 
1587. they are ordered to preſent befere the 
Lords of Seſſion their protocol-books, to bt 
by them conſidered ; and, if they fail, to be 
deprived. All inſtruments thereafter given 
forth by them are declared null, themſelves 
declared tranſgreſſors of the king's laws, and 
to be puniſhed as perſons defamed and un- 
worthy to bear office. Vid. ſupra, p. 34. 
'$ 3. Perſons not authoriſed and admitte 
Notaries as the law preſcribes, and yet prac- 
tiſing as ſuch, their inſtruments are by the a- 
bove- cited a 76. perl. 1840, ordained to 
make no faith. See Perez. ad tit. Cod. Si fer- 
"ons aui libertus ad decurionatum adjpireverit, x. 
YM ad tit. 30. lib. 12. Cod. u. 6. | 

$ 4. For puniſhment of falſe Notaries, ang 
"thoſe that make falſe inftruments, or who 
cauſes one to make falſe inſtruments, or who 
-uſes the fame wittingly, it is by 2 80. par. 
1540, ſtatute, That ſuch perſons be puniſned 
in their” perſons and goods with all rigour, as 
It is provided by the diſpoſition of the com- 
mon law, both canon and civil, and ” the 
ſtatutes of the realm. 

Now, by the civil or Roman law, L r.& tt. 
"ff. aa lee. Corneliam de falſis, Pena falft vel quſi 
Falſi, depertatio et, et ommtum boncrum — 
tio; et, fi ſervus eorum quid adumſerit, ultimo 
Plicio affic judetur : i. e. Falſehood, or gu falle 
d 3 hood, 


ment, and publication or eſcheat of all the 
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hood, is puniſhed by deportation, or baniſh- 


guilty perſon's eſtate and goods; and a bond- 

man, 1f. guilty, was to be put to death. 
The civilians call u falſum, when a No- 

tary, or any other called to write one's teſta- 


ment, writes to himſelf either a ſhare of - 


heritage, or a legacy, or the like, even thoug 
the teſtator ſhould dictate it — + 


law puniſhing this gueſs falſe hood in the fame 


way as the other, fit. Cod. de bis qui ſibi adſcri- 
bunt in teſtamento, et Brun. et —— ad d. t. 

Lawyers are of opinion, that, to infer this 
crime of falſehood, it is ſufficient if the falſe 
inſtrument be formed with all the ſolemnities, 
and that it can hurt another, Brun. ad l. 8. 
Cod. b. t.n,6.& 7. And again he obſerves, 
upon J. 20. of that title, that falſehood is not 
ſaid to be committed where there 1s not fraud 
or dole. The making an inftrument to bear 
a falie date, and not the true time when the 
matters therein mentioned were tranſacted, 


infers falſchood, 24 5. Cod. h. t. & Brun. 1414 


A. 3. 

An inſtrument or other writing perſected 
by all the ſolemnities requiſite in law, is pre- 
ſumed to be true; ſo that the uſer needs not 


prove the verity of it, unleſs by ocular inſpec- 


tion it appear to be ſuſpicious, or when the 


Notary, or his ſubſcription and ſeal is not 
known to any, /. ult. Cod. ad . Cornel. de falſes. 


Wt, although it be not we in appearance, 


it 
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it may be falſe, and the onde may prove 
its falſehood. 2 45 
Wherefore, he * uſe a falſe ain 
is undoubtedly preſumed author of the falſe- 
hood; or, being participant of it, is made 
guilty, unleſs he prove his innocency, by pro- 
ducing the perſon from whom he got the in- 
ſtrument, and by declaring that he will, ab- 
ſtain from uſing it: for otherwiſe the ſole 
uſe of the inſtrument ſubjects one to the pain 
and guilt of falſehood, though he was not 


maker and writer of it, J. 8. Cod. ad I. 
Cornel. de falſis. See Perez. ad d. t. u. 3. vol. 2. 


p. 189. Menochius, in his Arbitrary caſes, caſe 
315. 1. 29. ſays, that this declaration and re- 
pentance is received at any time before ſen- 
tence; and makes a diſtinction between the 
uſer, and the author of the falſe writing; 
which laſt cannot eſcape being proceſſed, 
though he would abſtain from the uſe of it; 
for by the act or writing the guilt, is cloſedi: 
whereas, in the other, the uſe makes the 
guilt; ſo that the uſer, by withdrawing in 
time, is free from the puniſhment inflited on 
falſaries, J. 13. 1. F. ad J. Cornel. de falſis; 
but not from a pecuniary mul& impoſed at 
the diſcretion of the judge, nor from the ex- 
penſes of plea, Ant. Laber, in Cod. b. t. defi. 
IC, K 12. 

By act 43. Parl. 1 5555 it is ſtatate, That 
Notaries convict of ftallehood, or who ſhall, 
after they are diſcharged by the Lords, ui 

| | c 
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the office of Notarr, ſhall be puniſhed by the 
eſcheat of their moveable goods, to the uſe of 
the ſovereign, ſhall want their right hand, 
and ſhall be banithed the realm for ever, 
and ſhall further loſe their life, as the quality 
of the cauſe requires, at the diſcretion of the 
judge: and the cauſers of theſe falſehoods 
are ordained to receive the ſame puniſhment. 
— e, b. 25: and act 22. Pork. 1551, wil 
2 ern common TR in Europe mike. 
the puniſhment of falſchood arbitrary, which 
may, in certain caſes and circumſtances, be 
extended even to loſs of life, as in J. 1. 
S F 1. V ad l. Cornel. 4. fcbriis. Vid. J. 22. 
An. C. ad J. Cornel. de falſis, et Neſenb. ad l. 
Cornel. de falfis, n. 12. Gron. de I. abrogatis, 
I 7. Inftit. de publicis Judittis; ane the auchors 
there cited, and Dent. Nin. 16. g feqg. © 
Te baniſhiment and eſcheat of bas, a 
pointed by the. Roman law; our ſtarute Apes 
adds the Joſs of the right hand; which is ta- 
ken from the feudal law : Seriba vero, gui fal- 
um dlienationis inflrumentzn ſriens conſer 75 
poſt amionem aſicit, cum inſumiæ periculs,- ma- 
u aniftiat; F. 2. tit. 35. de probibita ftudi a- 
Lenatione, per Hrider ver. Callidis infuper ma- 
thinationibus, &c. But the feudal law not de- 
fining which of the two h:inds ſhould be cut 
off, the fcudal layers determine that the falſe 
Notary: ſhould loſe the hand witlr whieh He 
weit che falſe inſtrument 3 for they Tay he 
mould be puniſhed in that hand which treſ- 
paſſed, 
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paſſed, that he may not a ſecond time com- 
mit the like crime, Alvarott. de feud. c. de 

probib. feud. alien. per Frid. 5 Scriba, n. 4: 
And the writing hand being regularly the 
right one, our ſtature orders the loſs of it: 
And the reaſon of this puniſhment ſeems to 
be grounded upon the equity of the thing; 
for it is but reaſonable that that part of the 
body ſhould ſuffer, which committed the 
crime. And we rat obſerve in Sueton, in 
the life of Galba, c. 9. p. 467. in uf. Delph, 
where he cauſed cut off the hands of a banker 
who dealt unfairly, and cauſed nail them to 
his counter. See the ſame author in the life 
of Claudius, cap. 15. p. 371. and J. 3. Cod. 
de ſervis fugitivis. As alſo, we ſee ſomething 
of this nature warranted by the Levitical law, 
Deut. cap. xxv. v. 12. 

By a deciſion, 14th July 1638, Dunbar 
contra Dunbar, obſerved by Durie, the Lords 
remitted Thomas Tulloch, and William For- 
ſyth Notary, to the juſtices, to be proceed- 
ed againſt according to the courſe of Jaw, 
which inflits death for forging a charter. But 
becauſe Forſyth the Notary had confeſſed in- 
genuouſly at the firſt, and contributed great- 
ly to the trial, by declaring all the circum- 
ſtances of the forgery, they recommended to 
the juſtice-general to ſpare his life, and in- 
flit any other puniſhment, ſo as the ſame 

might be ſpared, 

I 5. As to Notaries not duly admitted, it 
is ſtatute, by af 79. perl. 1563, That none 

exerce 
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exerce the office, under the pain of death, 
unleſs they be (created by the Sovereign) ex- 
amined and admitted by the Lords of Seſſion, 
and their inſtruments or notes are ordained to 
make no faith. Vid. ſupra, p. 29. and 5 2. 
Nevertheleſs Sir George Mackenzie, follow- 
ing the civilians, obſerves upon adi 78. of 
this parliament, that it has been found, that 
evidents ſubſcribed by Notaries once admit- 
ted, though they are after diſcharged, are va- 
lid, they having ſtill been habite and reputed 
to be Notaries. For though the Notary be 
deprived, it will not vitiate the inſtrument 
taken bona ſide by perſons who knew not his 
deprivation, till it be commonly known, or 
letters of publication intimate at the market- 
croſs. But this is not indulged to inſtruments 
taken and written by thoſe who never were 
admitted to the office : for they are puniſhed 
to death, and their inſtruments are wholly 
void and null, arg. I. 7. Cod. de numer. attua- 
riis, &c. 

$ 6. When there is no external proof for 
indication of the falſchood of an inſtrument, 
and yet the Notary owns and affirms, that, 
in the forming and extending of it, he al- 
ſerts what is falſe, the doubt is, What can be 
the effect of this confeſſion ? For ſolving of it, 
notice the poſition, That credit is not to be 
given to a Notary, affirming, even in the 
point of death, he wrote what is not true, 
when by this declaration there ariſeth preju- 
ae. t to a third party, Surd. deciſ. 107. G 135. 

| Tyraquel. 


Advice to'Notaries, &c. 323 
Tyraquel. in his treatiſe upon J. 89. F 1. F. de 
verb. fig. n. 9. p. 365. inſtances a queſtion 
moved by Baldus, If we ſhall ftand to the ſay- 
ing of a Notary compearing in Judgment, and 
ſaying, that, in the inſtrument ſet forth in the 
libel, he did commit an error? And though 
Baldus ſays, firſt, that it would ſeem the par- 
ties ought to ſtand by the declaration of the 
Notary, becauſe for that end they chuſed 
him; yet in the end he concludes the contra- 
ry, for this reaſon, That the election and 
commiſſion of the parties is to be underſtood 
of the firſt act; and fo it would appear the 
Notary was choſen and commiſſioned, that he 
might teſtify but once, and not that he might 
correct and undo what he had fo ſaid. And 
it is the vulgar opinion of lawyers, Quando 
teſtis diverſimodo in judicio depoſuit, ſlatur primo 
diftu, as is obſerved by Surd. in deci. 135. 
1. 12. See the authors there cited. | 
$ 7. If a Notary hath dolouſly or fraudful- 
ly omitted to inſert in his inſtrument any thing 
material or ſubſtantial, he is in law liable to 
the party leſed for damage and intereſt, which 
may be liquidated by an oath in litem. See 
Brun. ad l. ult. Cod. de magiſtratibus convenien- 
dis, u. 2. & 3. and the lawyers there cited. 
And when a Notary leaves out of his inſtru- 
ment, what by cuſtom and ſtyle of ſuch wri— 
tings he ought to inſert, he is to be puniſhed 
for it is not in his power to diſpenſe with ſuch; 
for he is preſumed to know the laws and com- 
mon cuſtoms of the country. Again, lawyers 
— 
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are of opinion, that, in a Notary unſkilful of 
his profeſſion, the miſtakes ſhould be impu- 
ted to fraud and dole, rather than to igno- 
rance, it being a ſhameful thing for him to 
be ignorant of what pertains to his office; 
yet nevertheleſs he is not to be puniſhed as a 
falſary, Arn. Ferron. comment. in conſuetud. Bur- 
digal. & 12. tit. de feud, p. 274. and the authors 
there cited. But a Notary is to be puniſhed 
for drawing a contract that is prohibited, as 
thoſe wittingly contrived to be uſurary, and 
yet to eſcape the pains of law inflicted on ſuch 
perſons, Alvarot. de feud. c. de probib. feud, 
alien. per Frid. & Scriba, u. 1. fol. 266. Gaſp. 
Ant. Theſaurus. in Quæſt ion. Forenſ. g. 36. lib. I. 
p. 93. mentions a cate of a Notary, who be- 
ing required to form a teſtament; thus, [ 
« inſtitute Caius to be m my heir, ſo that he 
* cannot diſpoſe of my goods above two hun- 
„ dred pounds; and in the remainder I in- 
& fticute-the children of the ſame: Caias,” 
did, in place of that, inſtitute Caius univerſal 
keir, but io as that he could only diſpoſe of 
L. 200, and thereafter did ſubſtitute Caius's 
children. And thus, as to the children, in 
place of an inſtitution, he made a ſubſtitu- 
tion; between which there is a ſubſtantial dif- 
ference. This being complained of, a que- 
ſion was moved for condemning the Notary 
of falſehood; for the changing of the truth 
may be ſo called. But it was alledged for the 
Notary, that there appeared more of error 
and 1gnorance, than of fallity,. which is not 
24 q lightly 
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lightly to be admitted or prefumed; and that 
one's Hoe ſhould be interpreted many ways 
rather than de nominated falſe. The ſenate of 
Piedmont acquited the Notary from falſehood; 
but, becauſe there was a manifeſt inſtance of 
his ignorance” and un{kilfulnefs in his profeſ- 
fion, when he knew not the terms of law, 
and the difference between inſtitution and 


ſubſtitution, they depoſed him from the office 
of Notary. 


$8. Notwithſtanding a Notary muſt under⸗ 
ſtand the common principles of the law and prac- 
tic, and muſt have knewledge of the ſtyle of 
the wiitings, obligations, or conveyances, Sc. 
in ordinary daily uſe; yet he is preſumed to 
be ignorant of the force in law, and of the im- 
port of the clauſes in theſe writings: and 
therefore he is not to add, out of his own 
head, ſubſtanual dlauſes, extraneous to the 
common ſtyle, un eſs he be ſpecially required; 
for his duty lies chiefly in noting what is ſaid 
and done between and among parties, with- 
out adding any thing of his own, and to put 
it in a formal inſtrument. Nicolas Everhard, 
in his book of Law-con/uttations, conſil. 26. u. 4 
cites Lud. Roman. in lib. fingularium, ſingular. 
53. for ſaying that Notaries are as a pyot or 
parrot caged in their maſters lodgings, which 
ſpeak without knowing what they ſay; in- 
ferring, that a Notary 1s not to be much cre- 
dited, upon ſimple affirmation, with reſpect 
to clauſes out of the ordinary ſtyle ; and, as 
to the common clauſes, he 15 pretumed to have 
E. © been 
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been required and deſired by the parties to 
inſert and illuſtrate or amplify them by the 
accuſtomed words, though theſe amplifications 
were not to be found in his note or protocol 
book; for, by reaſon of his oath de fideli, 
made at his admiſſion, he is not preſumed to 
write or inſert what is falſe, Tyraquel. de jure 


conſtit. poſſeſſ. part. g. limit. 31. u. 7. & 9, 


And though. theſe accuſtomed clauſes were 
not ſet down, yet they are ſuppoſed as if they 


were inſerted; according to the brocard, Id quod 


folet apponi in contratu, vel alia diſpofitione, ba- 
betur pro appoſito, etiamſi id nou fit fatium aut 
ſcriptum, Tyraquel. ibid. And it is the duty of 
a Notary, to inſert in his inſtrument what the 
law and cuſtom of the country hath introdu- 
ced : Notarius ſemper cenſeatur rogatus a parti- 
bus, ut clauſulas conſuetas apponat, et illæs de vo- 
luntate contrabentium cenſentur appoſite ſecundum 
juris noſtri principia, Anton. Tbeſaur. lib. 2. 9. 
91. 3. 6. p. 392. et Craig, lib. 2. dieg. 7. No- 
tarius formam ſolitam obſervarj curabit, &c. et 
arg. J. 31. § 20. ff, de ædilitio edicto. 

$9. A Notary muſt not officiouſſy preſs 
and thruſt himſelf upon mens buſineſs, but 
expect to be called and required by the par- 
ties to take inſtruments in relation to the 
buſineſs laid before him, and to aſſiſt them 
therein as his office enables him; and the law- 
yers make this calling and requiſition ne- 
ceſſary to validate the Notary's inſtrument, - 


and that the inſtrument bear it, Caig. lib. 2. 


dieg. 7. Harprecht. de proceſſu judiciario, et 


Maxim 4 J. 
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Maximil. conſtit. concerning Notaries in the 
year 1512, $ 1. in fin. et ſupra,” p. 33. AS 
alſo, he ought to make atteſtation for no o- 
ther thing than whiat falls under the ſenſes of 
his body, and which he diſtinctly perceives; 
Surd. decif. 284. u. 2. P. 546. et Rob. Marant. 
diſput. 6. u. 35. p. 518. Notarius non creditur de 
his que conſiſtunt in animo contrabentium; et 
autor. Art. Notariat. p. 173. 174. et Craig, lib. 
2. dieg. 7. Generaliter bcc tenendum eft de nota- 
riis, ut fides illis tantum adbibeatur in iis qua 
ſub ſenſum cadant 5 nam fi notam dederint de ea 
re que ſub 5 non cadebat, non creditur. In 
matters of his own concern, he cannot take 
inſtruments that are to make faith; for he 
cannot be both Notary and party. Vid. cur. 
Art. Notar. p. 192. 3. 6. Neither can he dil- - 
charge that office, and be procurator for a 
third party in his own inſtrument. Vid. ſu- 
Na, p. 55. 

- $10. The office af a Notary being public, 
i. e. for the welfare of the people, — uſeful 


to the commonwealth, he can be compelled n 


and forced to aſſiſt parties in. their affairs 
wherein help is neceſſary and required, Brun. 
ad I. 9. Cod. de defenſor. civitatum, u. 6. Perez. 
ad d. t. n. 9. et aut. Art. Notariat. p. 212. 
9. 35. But then he muſt be enſured of a re- 
ward, and of payment for his pains; other- 
wiſe he is not bound to ſerve, Reb. Ma- 
Fant. ſpecul. aur. tit. de acter. editione, u. 59. 
p. 385. Though he ſhould take nothing from 


poor people, Brun. arg. l. 28. Cod. de epiſcop. 
e 2  audient, 
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audient. n. 3. Eodem mode protocollum tabellorit, 


five wee, partibus contrubentibus commune eſſe 
debet, proinde fi notarius requiſttus, nolit exhibere 
protocolium, mandatis pænalilus ad inſtantiam al- 
terutrius partis ad hoc compelli proteſt ; nam nota» 
ius qui non edit, eſt in dolo preſumpto, et ad 
intereſſe tenetur, Gall. Pratt. obf.. 4 1. o. 106. 
71. 6. 151 J 
$ 11. When:a Notary i Is Dome to write an 
evident or conveyance, be ought to make a 
note of all that the parties concerned deſign, 
and do agree to have done, and according 
thereto. preciſely to form the writing; but be- 
fore extending it in a ſcroll or ſſcetehed copy, 
conſult with himſelf, 1. What the law has de- 
termined in that caſe 3 2. All the pleas and 
controverſies that have occurred: on that head, 
and the deciſions given thereon, that there- 
by he may receive direction and inſtruction 
at the coſt of others; and, 3. That he may 
keep his employers from all occaſion of future 
diſpute. For he ought to think with him 
ſelf, what is poſſihle to fall out, that might 
occaſion queſtions in the agreement, either 
from the circumſtances of the perſons, or from 
the nature of the ſubject- matter of the con- 
tract; but chiefly, that in all and in every part 
of the writing he ſnould be at much pains diſ- 
tinctly to expreſs the meaning of the, parties, 
in plain obvious words; avoiding phraſes am- 
biguous, and ſuch as are capable of a double 
amderſtanding or ſiniſtrous interpretation; e- 
viting as much as is Pau. tautologies in the 

* | exegetic 


/) 
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exegetie expreſſions, and unneceſſary repeti- 
tions of the ſame thoughts or words. But, 
after all his labour on this head, he may per: 
ceive, that, upon examining into the pleas 
that have hitherto occurred about the mean- 
ing of parties, or the interpretation of words 
and expreſſions in writings, and the queſtions 
moved concerning the manner of their appli- 
cation, he will find great truth in what an 
ancient lawyer ſaid, That the diſpaſitious of the 


ving; and from his own experience he will be 
convinced, as Johan. Grivellus writes (Deci- 
fone" Dolona 122. 1. 1. & 3.) of the doubtful 
and hazardous event of theſe pleas and que- 
ſtions, concerning the interpretation and mean- 
ing of mens words in the diſpoſal of their e- 


ſtate; that in theſe, as im all. other caſes that 


are, or can be made doubtful, every one has 
a peculiar apprehenſion, a ſingular taſte, and 
perſonal judgment, many time different from 
what the party himſelf intended. „ ein 
$12. When a Notary is called to take an 
inſtrument upon any occurrence, he makes 


and writes in a looſe paper, or upon one of 


theſe evidents which relate to the buſineſs, a 
note of what paſſed; which he extends into 
an inſtrument, recorded in his protocol; out 
of which he gives an extract. Now, if it hap- 
pen that there is à difference between the 
note or abbreviate, and the copy in the pro- 


tocol-book, it is queried, which of the two 


SER are- 


i 
one another; and it may be diverſe from 


dead depend much upon the arbitriment of the ll. 


1 
. 
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4 
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are to be followed and believed? Gaſp. An- 
ton. in his Quæſt. Forenſ. lib. 3. g. 87. ſays, that 
if it be doubted that the inſtrument deliver - 
ed to the party agreeth not with the -authen- 
tic in the protocol, that in the protocol, out 
of which the inſtrument is extracted, is only re- 
garded: for Notaries are or ought to be ex- 
act in writing and filling up their protocol be- 
fore they give out the extract, and the prin- 
cipal makes greater faith than the copy. But, 
in the caſe propoſed, Anton. in the above · cited 
queſtion, tells us, that the parliament of Pied- 
mont determined, that the note or abbrevi- 
ate, which is rackoned the original mother and 
fountain of all that followed, is more to be 
credited than the copy in the protocol: How- 
ever, theſe queſtions have no place with us: 
for our practice doth not allow to alter their 
writings or inſtruments after they have been 
once produced in judgment; and faith) is on- 
ly given to a formal inſtrument ſigned and at- 
teſted by the Notary; nor to that neither in 
many caſes, except it be ſigned by the wit- 
neſſes preſent at tak ing thereof. 

§ 13. Further, it is doubted among law- 
yers, if a Notary can ſupply or add to an in- 
ſtrument, clauſes not written in his note or 
abbreviate, and not inſerted in the inſtrument 
recorded in the protocol book. Surd. deciſ. 
223. u. 2. p. 410. ſays, that a Notary cannot 
inſert in the inſtrument, what is not to be 
found in the note, except there be in it an 
el cet. Cc. which he calls clauſiala _— 
ein an 
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and even in that caſe he cannot alter the ſub- 
ſtance and facts. And in deciſ. 213. u. 7. p. 
388, a Notary: may, to his inſtrument, add 
what he through ſimplicity or miſtake hath 
omitted. 

$ 14. As it behoved to be proven by the 
witneſſes or confeſſion, that the Notary had 
miſtaken the words and order of the teſtator, 
ſo hence another queſtion doth ariſe, when 
there is a diſcrepancy betwixt the tenor of 
the inſtrument as atteſted by the Notary, and 
the depoſitions of the witneſſes preſent at ta- 
king of the inſtrument, if more credit ſhould 
be given to the firſt than to the ſecond ? To, 
which it is anſwered, That, in competitions of 
credulity, the Notary, who is a public perſon, 
and being of good ame, is more to be belie- 
ved than one of the witneſſes; but the depo- 
ſition of two, or more, of the witneſſes pre- 
ſent, preponderates and over: rules the atteſta- 
tion of the Notary. For, in ſuch caſes, the 
Notary is in place but of one witneſs, Joa. 
à Beuſt de jurejurand. p. 478. u. 389. But two 
witneſſes conclude in law, and one doth not. 
And, in che like caſe, Gaſp. Ant. Theſaur. in 
Queſt. Forenſ. lib. 1. queſt. 31. obſerves, that 
there is place for action of falſchood — 
the Notary, and that he had ſeen the judges 
proceed to torture of the Notary. But there 
will be with us in matters of moment little 
occaſion for this controverſy, ſeeing by a# g. 
for 168x, it is declared, That no witneſſes 


ut ſubſcribing witneſſes ſhall be probative in 
writs 
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writs'of importance, as mentioned in the act. 
This law ſeems to be borrowed from France, 
where; for removing theſe difficulties, it is by 
the Regal Conſtitutions ordained, that parties and 
witneſſes ſubſcribe all acts. See © reg in 
the above- cited queſtion, u. 6. p. 6 
4 15. Notaries, when employed by ſubject 
 fuperiors to make out charters: for their vaſſals, 
ought to form them in the beſt ſtyle, upon 
Parchment, m Latin: for ſuch Notaries as 
draw informal charters, are liable to be de- 
poſe 4, and otherwiſe cenſured, by the Lords 
of 'Seflion, 
$ 16. In taking of ſeiſins, Notaries ought 
carefully to obſerve the ſolemnities mentioned 
in the ſecond title of the ſecond part. For, 
in omirting of any of them, they may be de- 
and puniſhed by rhe court of ſeſſion. 
As alſo they — — inſert their 
long: docket: for Sir; Thomas Hope relates, 
that a ſeiſin was found null becauſe it Wanted 
theſe-words; vidi, ſœvi, et audio, title Sent, 
2 Prigiroſe contra ——," And likewite 
they/ought diligently torobſere how the lands 
poll whether ward, or feu, containing a clauſe 
non alienando, et non contrahendo debitum, 
ue "conjenſu ſuperioris: for in any of theſe 
caſes, ſubaltern ſeiſins before confirmation 
cannot be talen! witheut incurring recog- 
mition. And the: Notary:oughrinegularly to 
write and extend inſtruments of ſeiſin with 
his own hand; but if he does not, the doc- 
ket ſubjoined- maſt always be written by ir 
2. 1. 1 5 
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ſelf; and in cafe the inſtrument is written bx 


another, the docket muſt bear it to be manu 
aliens fideliter. ſcriptum, me aliis rebus occupato. 
Vid. auth. Art. Notar. p. 13. and Craig, lib. 2. 
dieg. 7. The writer of jiuſtruments of ſeiſins 
—— not be deſigned: for ſeiſins come not 
under the act of parliament 1593, not being 
writs: made by parties, as that act means, 
but the act of a Notary; as was found, 26th 
June 1634, Lord Johnſton contra Earl Werne 
betty, OR Durie.1 | 

947. In p. 46. and 47. of this weatiſe 1 
have given the dockets uſed in atteſting co- 
pies of writs, or ſubſcribing papers for thoſe 
that cannot write; it remains, in this place, 
to give the Notary ſome general directions 
thereanent. And, firſt, as to atteſting copies 
of writs, there are requiſite two Notaries and 
four witneſſes; and the Notaries ought: to 
make out a fait clean copy of the writ 'to be 
atteſted, without raſipgs, interlineations, ob- 
ductions, or alterations of the letters, ſubjoin- 
ing the ſubſcriptions of the parties and wit- 


neſſes, and thereafter compare the ſame with 


the original before the four witneſſes, and 
then adject the docket referred to above, with 
their own and the witneſſes ſubſcriptions. To 
this docket ſome: Notaries add their ſhort 
one; but that is ſuperfluous; for no more is 
requiſite than the docket above mentioned 
and their diſtinction as Notaries. | 

But, in the ſubſcribing of writs for perſons 


who cannot write, greater care and circum- 


Sit; Pection 
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ection is requiſite : wherefore, in order to 
MRuſtrate this matter, it is neceſſary to know, 
that in ancient times, as in other ſtates, ſo in 
Scotland, every one, or the greateſt number 
of people, could not write, and ſubſcribe their 
names; wherefore, in ſupplement, as amon 
the Romans, they made uſe of ſeals, which, 
in token of their being bound by che writing, 
the parties appended, and affixed, which was 
faſicient < 2 as this cuſtom was in Scotland 
before the days of King David, fo by che Nc. 
Maj. lib. 3. cap. 8. n. 3. & 4. ir ws aurtho- 

riſed and made a law. . 

In the caſe of Mr Andrew Cadzowy January 
21. 1503. mentioned by Balfour in his Prac- 
tics, | tit. Inſtruments, cap. 5. 1 find, that if the 
ſeal of an evident be cruſhed and broken, in 
ſuch ſort that the owner of the evident fears 
it may periſh entirely in a ſhort time, it is de- 
clared, the Lords, or any other judge - ordi- 
nary, at the owner's deſire, may take the de- 
2 of divers famous witneſſes who 

new the man to whom the ſeal pertained, 
and recognoſce the fame, and thereafter tran- 
ſume that evident, and ordain that the tran- 
ſumpt ſhall have as great faith in judgment and 
butwith the ſame, in all time coming, as the 
principal itſelf; provided, that all parties ha- 

ving intereſt in the ſaid matter, if any be no- 
tourly known, be lawfully warned and ſum- 
moned hereto. This practic ſerves as a 
proof, that a ſeal alone, without any ſubſcrip- 
. was at that time ſufficient; and it ſeems 


this 
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this cuſtom continued until the year 1340, 
when there was an act of parliament made 
thereanent, to prevent ſeveral inconveniencies, 
as mentioned in the act, which ſhall be noticed 
hereafter. 165 | | ' 

Monſ. Paſquier, in his book Les recherches 
de la France, lib. 4. cap. 13. ſhews, that there 
was a time when in France the ſigning of 
writings was not known; but ſays, one ought 
not to think that it proceeded from 1g- 
norance, but from an unaccountable long 
cuſtom that had crept in among them 


and he rehearſes an expreſſion of St Bernard, 


in his epiſt. 130. Sigillum non erat ad manum ; 


ſed, qui leget, agnoſcet ſtylum, quia ipſe dictavi. 
And the like is to be found in epift. 339. Ma- 


 teries locutionis pro figillo fit, quia ad manum non 


erat. If he had ſubſcribed his name, he need- 
ed not to have ſupplied the want of his ſeal by 
his ſtyle, to make known who had ſent theſe 
letters. And he further obſerves, that, in his 
days, that cuſtom obtained in all Germany 
and Swiſſerland; yea moreover he ſays, When 
I ſee that contracts perfected before Notaries, 
bear not execution but by means of the ſeal, 
I make myſelf almoſt to believe, that the ta- 


bellions in ancient times did not fign or ſub- 


ſcribe. 
When the Kings of Spain are, by the gout 
or other diſeaſe, become ſo infirm as that they 


cannot with a pen ſubſcribe diſpatches or o- 
ther public writings which ought neceſſarily 
to be ſubſcribed with their band, they make 


a 
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a little inſtrument of gold, as a mark, which 
they call Stampiglia, on which theſe words are 
engraved, To el Rey, i. e. T the King; which 
inſtrument being dipped in ink, is applied by 
the chief miniſters, upon the paper-or parch- 
ment, in the place of the - ſubſcription; and 
thus it hath the ſame force as if it were writ- 
ten with a pen in the king's own hand. And 
in this manner Charles II. late King of Spain, 
in the year 1700, ſigned the teſtament that 
hath made ſo much noiſe | in the world, 
whereby the ſucceſſion in the Spaniſh terri- 
tories was conferred on Philip V. now reign- 
ing, a ſon of the royal family of France, to 
the great age: © phloem of the houſe of Au- 
ſtria. Ki 

There is in Scotland an inſtrument like to 
this Stampiglia, called a Caſbes, of ſilver, on 
which all the letters of the king's name, as 
he uſes to write, are engraven, which is ap- 
plied to ſignatures, the warrants of ſuch gifts 
and charters as formerly the Lords of Trea- 
ſury, and now the Barons of Exchequer are 
authoriſed to expede, without the king's pro- 
per hand-writing ; and which has been in uſe 
fince the union of the two crowns of Scotland 
and England in the perſon of King James VI. 
in the year 1603: before which time, when 
our king reſided here, all public writings re- 
lating to the king's revenue, or government 
of the tate, were ſubſcribed by the king's 
own hand; but now he writes his name on the 


| wp of the ſignature, or other writing, and 
| the 


Advice to Notaries, &c. 2 37 


the ſecretary ſigns at the foot; ſo the caſhet is 
applied at the top of the ſignature, and ſub- 


feribed by the Barons of Exchequer. This 


caſher is in the charge of the keeper of the 
great ſeal for Scotland. 

But ſealing of writs, in place of kavſcribing; 
being found very dangerous, becauſe ſeals 
were liable to be loſt or forged; therefore, by 
att 117. part. 7. James V. it is ſtatute, ** Thar, 
in time coming, no faith be given to any 
obligation, bond, or other writing, under 
“ a ſeal, without the ſubſcription of him that 
„ owes the ſame, and witneſſes; or, if the 
party cannot write, with the ſubſcription of 
« a Notary thereto.” And this act is fur- 
ther illuſtrated by a# 80. parl. 1579: for 
there it is ſtatute, ©* That all bonds 2 obli- 
<* gations of great importance, to be made in 
time coming, ſhall. be ſubſcribed and ſeal- 
ed by the principal parties, if they can ſub- 
* {cribe, otherwiſe by two famous Notaries, 
before four famous witneſſes, Sc.“ Sealing 
is now out of uſe, and is not neceſſary | in any 
private writ by our preſent cuſtom ; as alſo 
the leading- of the parties who ſubſcribe by 


the Notary, as injcined by ac 29. parl. 1555. 


In our practice, all writs exceeding L. 100 
Scots, are interpreted writs of importance, re- 
quiring two Notaries and four witneſſes : 
for, in a deciſion, 14th November 1623, Mar- 
all contra Marſhall, obferved by Durie, the 
Lords “ found an obligation of L. 100 null, 
which was ſubſcribed. by 2 Notary and four 
Ff « witneſſes, 


* 2 N 4 
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< witneſſes, becauſe it was not fableribed by 
ce two Notaries ; and found any writ bearing 
“ L. 100 and above to be a matter of im- 
<« portance; and would not ſuffer the party to 
< retrench the obligation. to any leſs quantity, 
c inferior to the ſum therein expreſſed.” As 
alſo ſee the 18th December 1668, Swinton 
contra Brown, obſerved by Stair. And the 
ſubſcription of four witneſſes is as eſſential a 
ſolemnity, as that of two Notaries : for, by a 
deciſion 3 iſt January 1623, Fotheringham 
contra Watſon, the Lords “ found an obliga- 
<« tion null, albeit it was ſubſcribed by two 
* Notaries, becauſe it was only ſubſcribed by 
<« three witneſſes. As alſo ſee the caſe of 
Leckie contra Cuningham, 20th November 
1627, both obſerved by Durie ; and the 13th 
December 1671, and 5th January 1672, Jack 
contra Jack, obſerved by Stair, 

Contracts of marriage whereupon marriage 
followed, although ſubſcribed but by one Nc- 
tary, have for ordinary been ſuſtained, al- 
though the ſums therein were far exceedin 
L. 100 Scots; as may be ſeen by ſeveral deci- 
*4ons z particularly Grieve contra Cant, penult. 
March 1626; Niſbet contra Newlands, De- 
cember 10. 1630; and Lockhart contra Sim- 
ſon, ult. February 1637; all obſerved by 
Durie; and Breadie contra Breadie and Muir, 
iſt July 1662, obſerved by Stair. As alſo 
teſtaments, though containing matter of great 
importance, will be valid, although ſubſcri- 
Gl but vo one a and by a# 133. pert. 


1584, 
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1584, miniſters are authoriſed as Notaries, in 
— caſe of teſtaments. Vid. ſupra, p. 26. And 
by a deciſion, 18th January 1678, Gray con- 
tra Lady Ballegerno, obſerved by Stair, a te- 
ſtament naming tutors was found valid, where 
the defunct, not being able to ſubſeribe, and 
having given warrant to miniſters to ſubſcribe 
for him, died before they fully ſubſcribed the 
ſame. But if, by the laws of the place where 
the paper is ſubſcribed, one Notary be ſuffi- 
cient, it will be ſuſtained: as was found 11th 
January 1676, Paton contra Pitcairn, obſer- 
ved by Stair : in which deciſion, a factory made 
by a ſtranger in Holland, and ſubſcribed by 
one Notary, was found valid, feeing by the 
cuſtom of 'Holland no more than one Notary 
is required. 

A Notary ought to know the perſons for 
— he ſubſc ribes, leſt one ſhould aſſume 
the name of another. G. Anton. Theſaur. 
mentions a caſe, (quæſt. 78. lib. 2. p. 362.), 
wherein a notary being accuſed of allehood. 
becauſe he had given a diſcharge before wit- 
neſſes in abſence of the creditor, one having 
perſonated him, the judges agreed, that the 
Notary ought not to be puniſhed as a falſary. 
But it was queſtioned, whether or not he 
ſhould be puniſhed as having committed a 
malverſation in his office? Some of the jud- 
ges were of the opinion, that although No- 
taries were raſh in ſubſcribing for perſons they 
did not know, yet the fact was not puniſhable; 
ſceing no puniſhment was preſcribed by law 
Ff 2 againſt 
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againſt Notaries ſubſcribing for perſons they 
did not know, when they were called and re- 
quired fo to do; and a Notary being a public 
perſon, he might, being required, ſubſcribe 
for any one; and where 1 law did not make 
a crime, the judges could not condemn. O- 
thers were of opinion, that the Notary was 
culpable, eſpecially as he had acknowledged 
he had been required by a perſon he did not 
know; and that he might be brought into a 
legal ſuſpicion of fraud. The judges deter- 
mined, That although, in caſes where there 
is no peculiar law 2 the Notary could 
not be puniſhed to the utmoſt rigour; there- 
fore they found hie had committed a malver- 
fation in his office, and fined him in ſifty 
pounds. And by act of ſederunt, 2 1ſt July 
168 8, Notaries are * diſcharged to ſubſcribe 
$ writs for perſons who cannot write, unleſs 
te tt either conſiſt with the Notary's know- 
<« ledge, that he for whom, and at whoſe 
command they ſubſeribe, is the perſon de- 
60 f gned in the writ; or that the ſame may 
« be atteſted by thoſe who ſubſcribe witnel- 
ti ſes to the Notaries their ſubſcription, or by 

s other credible perſons; and which the No- 
4 taries are to mention when they ſubſcribe 
for the party.“ 

The Notary ought Blcewiſe carefully to > ob- 
ſerve the condition of the perfon for whom he 
ſubſcribes, that he be ſound: in memory and 
judgment, and capable to underſtand! the na- 
ture and agent of the paper which the No- 
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warrant diſtinctly, in preſence and audience 
of the witneſſes. And, in evidence thereof, 
by ad g. parl. 1681, the party muſs touch the 
Noetary's pen. This warrant, or command, 
given by the party to the Notary, is an eſſen - 
tial ſolemnity, and muſt be expreſſed in the 
Notary's docket; otherwiſe the diſpoſition 
or other writ will be null, and cannot be wp” 
plied by the witneſſes inſerted in the paper; as 

was — the 26th July 1667, Philip contre 
Cheap, obſerved by Stair. Bur if the Notary 
ſhall, when the party 1s incapacitate to give 
warrant and command, ſubſcribe any writ for 
him, he is liable to be depoſed, and otherwiſe 
cenſured by the Lords of Seſſion; as was 


found 2oth November 1680, Stewart contra 


Smith, obſerved by Stair; where two Nota- 
ries, for ſubſcribing a teſtament without war- 
rant, were depoſed trom their office, and the 
ſheriff of the ſhire wherein they reſided was 
ordered to fend them both to Edinburgh, in 
order that they might be fet upon the cock- 
ſtool, with a paper upon their brows. | 
This ſubſcription of the two Notaries and 
witneſſes muſt be at one and the ſame time, 
unico contextu; for the law doth no more truſt 
Notaries ſubſcribing ſeparately, than it doth 
the teſtimony of ſingular and not concurring 
witneſſes. And this ſeems clear from the ſta- 
tute itſelf above cited, af? 80. parl. 1579, re- 
quiring the writs to be ſubſcribed by two No- 
taries, before tour witneſſes, being preſent at the 
, time; 
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: 4 time; -which- implies, that both the Notaries 


muſt ſubſcribe before the witneſſes then pre- 
ſent: whence they are called Conotaries. See 
Macmoran contra Black, January 23. 1624, 
and Cow contra Craig, 2oth March 1633, both 
oblerved by. Durie. And this ſeems to be 
confirmed by the authority of the civil law, 
novel. 73. cap. 8. 
818. Notaries are likewiſe cenſurable, if 
they ſhall omit to- inſert in their inſtrument 
what by the partics they are required to inſert, 

although the points be not a ſolemnity neceſ- 
fary in ſuch inſtruments: but theſe points 
which are no part of the ſolemnity, muſt be 
aſtructed by the witneſſes interted in the 1 in- 
ſtrument. | 

$ 19. All the other duties of Notaries are 
We 2956 to the having of ſuch an entire fideli- 
ty, and taking all poſſible care to avoid, in the 
diſcharge of thair office, every thing that may 
be contrary to juſtice and truth, ſo as that they 
may commit nothing on their part againſt ei- 
ther of them; for that would be to violate 
in the higheſt degree their firſt and chief du- 
ty: and that they have no hand in any fraud, 
but that they oppoſe all ſuch ways, it the 
party ſhould offer to make uſe of them : and 
that they make themſelves inſtruments of 
promoting juſtice and peace between the par- 
ties; on which depends the quiet of families, 
the ſecurity of eſtates, the validity of engage- 
ments, the. ties of partnerſhips, and of all 
forts of commerce of the greateſt. R—_— 
an 
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and that they mediate and negotiate affairs to 
all perſons in a manner that is ſuitable to an 
office that is ſo neceſſary and of ſo great impor- 
tance: and likewiſe they ought to propor- 
tion the profits or recompenſe to which they 
may pretend, not to this great conſequence 


of their miniſtry, but to that which cuſtom, the 


regulations of the places, and an upright inte- 
grity, altogether void of intereſt, will allow 
them to take; moderating even the fees which 
they, may juſtly claim, with reſpect to perſons 
who are not able to pay them according to 
their labour; and that in conſideration they 
frequently receive gratuities from other per- 
ſons far above what they could reaſonably 
expect. 

Finally, All Notaries are to advert, that they 
ſhould be ſkilled in the law, at leaſt in thoſe 

rts of it which reſpect their office, and to be 
able to make known to the parties who employ. 
them, the ſolemnities and other things requi- 
red in law, for bringing to good effect their 

urpoſes and deſign ; and moreover to under- 
ſtand thoſe affairs and acts, from which, as 
being reprobated and prohibited in law, they 
ſhould abſtain ; whereas otherwiſe Notaries 
are liable to parties for damage and intereſt ' 
they may ſuſtain through their ignorance. 


I have here given to Notaries the moſt ge- 
neral principles and fundamental rules to be 
known and obſerved in the exerciſe of their 
office; upon which I would not have them 


to 
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to ſit down, and reſt themſelves fatisfied with- 


4 


Out going further; but I adviſe them to learn 
and diligently notice the laws and practic of 
this kingdom and other places, which may 


have any reſpect to their art and office: and 
as for thoſe caſes which, upon account of their 
variety and diverſity, may have difficulty and 
ambiguity, I -countel them not to truſt over 
much to themſelves, but to have recourſe to 
others more learned m rhe law, that, through 
their want of knowledge in tts vast, or "by 


their default, none come to be prejudged; 


ſeeing, as has been ſaid already, they will be 
bound to repair the damage ot 3 flow- 


ng from cither of theſe cauſes. 


